Arizona Administrative Register
Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by AR.S. § 41-1995, each agency shall begin the rulemaking process by first filing a Notice of Proposed Rule-
making, containing the preamble and the full text of the rules, with the Secretary of State’s Office. The Secretary of State shall
publish the notice along with the Preamble and the full text in the next available issue of the Arizona Administrative Register.

Under the Administrative Procedure Act (A.R.S. § 41-1001 ef seq.), an agency must allow at least 30 days to efapse after the pub-
lication of the Natice of Proposed Rulemaking in the Register before beginning any proceedings for adoption, amendment, or
repeal of any rule. AR.S. §§ 41-1013 and 41-1022,

NOTICE OF PROPOSED RULEMAKING

TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION

PREAMBEBLE
1. Section Affected Rulemaking Action
R7-2-808 Amend

2. The specific authoritv for the rulemaking, including both the authorizing statute (seneral) and the statutes the rules are
implementing (specific):
Authorizing statute: AR.S. § 15-203(A) and (B)

Implementing statutes: A.R.S. §§ 15-802.01 and 15-705
3. The name and address of agency personne] with whom persons may communicate regarding the rulemaking:

Name: Corinne L. Velasquez, Administrator

Address: State Board of Education
1535 West Jefferson, Room 418
Phoenix, Arizona 85007

Telephone:  (602) 542-5057
Fax: (602) 542-3046

4. An explanation of the rule, including the agency’s reasons for initiating the rule:
The amendment to R7-2-808 will prescribe procedures for pupils who are schooled in the home to participate in interscholastic

athletic competition on behalf of a school in the attendance area where the student resides. These procedures are inciuded in an
existing rule, R7-2-808, Pupil Participation in Extracurricular Activities, to insure that policies are consistent between home-
schooled students and students enrolled in a public school. This amendment was initiated in response to the requirements specified
in AR.S. § 15-802.01, which was passed during the 1995 legislative session,

5. Ashowing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.

6. The preliminary summary of the economic, small business, and consumer impact statement:
The requirement for the State Board of Education to prescribe rules for policies regarding students participating in extracurricular

activities has been in effect for approximately 9 years. During the 1995 legislative session, AR.S. § 15-802.01 was passed which
required the State Board of Education to adopt rules prescribing procedures for the participation of children instructed at home in
interscholastic athletic competition,

The proposed amendment to R7-2-808 allows districts to charge fees to home-schooled students participating in interscholastic
athletic competitions that are the same fees paid by students who are enrolled in the district. Since the participation of 4 home-
schooled student does not affect the total number of members that make up a team, it is not anticipated that equipment costs will
vary by allowing home-schooled students to participate. Preliminary data does indicate, however, that districts are reimbursed for
transportation of students to an athletic event. This reimbursement is in the form of a weight that is added to the current funding
formula. Since home-schocled students are not considered to be “enrolled” in the school district, they are therefore not counted in
the formula and the district will not receive transportation reimbursement for these students. It is believed at this time, however,
that the reimbursed amount is minimal.
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7. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the economic,

small business, and consumer impact statement:

Names: Corinne Velasquez
Address: State Board of Education
1535 West Jefferson, Room 418
Phoenix, Arizona 85007
Telephone:  (602) 542-5057
Facsimile:  (602) 542-3046

8. Thetime, place, and nature of the proceedings for the adoption, amendment, or repeal of the rule, if no proceeding is scheduled,

when, where, and how persens mav request an oral proceeding on the proposed rule:

An oral proceeding on the proposed rulemaking is scheduled as follows:

Date: March 25, 1996
Time: 1pm.
Location: State Board of Education

1535 West Jefferson, Room 417
Phoenix, Arizona 85007

Written comments may be submitted on or before March 25, 1996, before 5 p.m. to the contact person listed above.

9. Any other matiers prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules;

Not applicable.

10. Incorporations by reference and their location in the rules:
None.

11. The full text of the rules follows:

ARTICLE 8 COMPLIANCE

Section

R7-2-808. Pupil Participation in Extracurricular Activities
ARTICLE 8 COMPLIANCE

R7-2-808. Pupil Participation in Extracurricular Activities

A. The following standards are effective for district school stu-
dents in grade 6, if part of a middle school, or in grades 7 C.

through 12 and. home-school students in grades 7 through 12.
Subject to meeting the eligibility requirements specified in this
rule and provided that all students meet the requirements of
this rule and other district elizibility requirements, a district-
school student shaill be allowed to participate in extracurricular
activities and a home-school student shall be allowed to partic-
ipate in_interscholastic athletic competition. If a stident
reaches the age of 13 on or before September 1 of the school
vear, the student shall not be ¢ligible to participate at the 7th
and 8th grade levels, If a student reaches the age of 19 on or
before September 1 of the schoo] vear, the student shall not be
eligible to participate at the 9th through 12th zrade levels.
B. Definition Definifions: Extractrsicular-petivitiesires
1. Extracurricular activities are: All interscholastic activities
which are of a competitive nature and involve more than
1 school where a championship, winner, or rating is
determined; and all those endeavors of a continuous and
ongoing nature for which no credit is eamed in meeting
graduation or promotional requirements and are orga-
nized, planned, or sponsored by the district consistent
with district policy;
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be-exeeptod-from-the-rule:

2. Interscholastic Athletic Competition is: All interscholas-
tic sports activities which are part of a competitive nature,
involve more than 1 school where a championship win-
ner, or rating is defermined. and involve physical exercise
and established pame rules;

3. Attendance Area means: The peographic attendance areas
established by the district for attendance at a school.
Academic Eligibitity eligibility requirements and ineligibility.
1. Eligibility. To be eligible to participate in extracurricular
activities and interscholastic athletic competition, a stu-

dent shall be required to:

a. Eamn a passing grade in each course or subject in
which the student is enretedrand instructed. Pasging
grade shall be determined on a cumulative basis,
from the beginning of instruction to the recording of

the final grade for the course.
b. Maintain satisfactory progress toward advance-

ment, promotion, or graduation.
2. Ineligibility. When it is determined that a student has
failed to meet the requirements specified for Bliglblhty,
the student shall be declared mehgibie to participate i
extraenrreniar-notivites and shall remain ineligible until
the requirements of eligibility are met.
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3.  Ewery-S-weeksor-tess; At least every 9 weeks. or more
frequently as determined by the governing board, district

personnel shall ekeek review the progress of students to
determine their eligibility status. If a student is declared
ineligible, the student shall remain ineligible, the student
shall remain ineligible until a-subsequent-cheelda-per-
formed the next reporting and it is determined that the
student meets the eligibility requirements specified in
subsection (2){a).

a.  The governing board shall estabiish the criteria fora
passing grade and satisfactory progress toward pro-

motion_or graduation for district s.tudcnts= taking
into account the needs of children placed in special

education pr programs pursuant to R7-2-401 et. seq.

The individual providing the primary instruction of a

home-schooled student shall submit a notarized affi-

davit which provides:

i  Ihe affidavit is being submitted under penalty

of perjury:

i, Whether the student is receiving a passing
grade in each course or subject being taught:

iii. Whether the student is maintainine satisfactory
progress towards advancement, promotion. or
graduation:

iv. Ifa student has been enrolled in a districtas a
full-time student, the student shall not be eligi-
ble to participate in interscholastic athletic
competition as a home-schooled student until
an Affidavit of Intent to Home School has been
filed with the County Superintendent and 30

days has elapsed since the filing of the affida-
vit,

=

D. Each governing board shall adopt a policy and implement a

program pursuant to that policy to provide:
1. Oral or written preliminary notice to all district stu-
dents and their parents or guardian of pending ineli-

E.

I=

gibility;
2. Written notice to students and theu' parents or guard-

ians when ineligibility has been determined;
3. Educational support services to district students
declared ineligible because of this rule, as well as
those notified of pending ineligibility.
Oral or written preliminary notice to all students and
their parents or guardians of the time frames related
to_participation in extracurricular activities and
interscholastic athletic competition. Written notice
shalt be made available within the school’s adminis-
trative office to all students and their parents or
guardians.
Written notice made available to all students, their
parents, or guardians at the district’s administrative
office recarding policies related to transportation,
insurance, physical condition, fees. uniforms, calen-
dars, practice requirements and schedules and
acceptance on a team. These policies are to be made
available within the school’s administrative office to
all students and their parents or guardians.
All students shall repister and pav fees established by the dig-
trict for participation in interscholastic athletic competition or
extracurricnlar activities and meet all qualifications, responsi-
bilities, and standards of behavior and gerformance, including
those related to demonstration of skill and proficiency, prac-
tice requirements, physical prerequisites, and accegtance onto
the team. squad. or group,
Digtrict _students_may participate in_interscholastic athletic
competition and extracurricular activities in only the school in
which the student is enrolied. Home-school students may par-
tigipate in interscholastic athletic competition at a school only
if the student actually resides within the boundaries of the
attendance area of a school. Home-schoo! students are not eli-

gible for open enrollment pursuant to ARS. §8 15.816
through 15-816.06.

I

f

NOTICE OF PROPOSED RULEMAKING

TITLE 11. MINES

CHAPTER 2. STATE MINE INSPECTOR

MINED LAND RECLAMATION
PREAMBLE
1. Section Affected Rulemaking Action
Article 1 New Article
RI11-2-101 New Section
Article 2 New Article
R11-2-201 New Section
RI11-2-202 New Section
R11-2-203 New Section
R11-2-204 New Section
R11-2.205 New Section
R11-2-206 New Section
R11-2-207 New Section
R11-2-208 New Section
R11-2-209 New Section
Rii-2-210 New Section
R11.2-211 New Section
R1i-2-212 New Section
R11-2-213 New Section
Article 3 New Article
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R11-2-301 New Section
R11-2-302 New Section -
R11-2-303 New Section
R11-2-304 New Section
New Article New Article
R11-2-401 New Section
R11-2-402 New Section
Article 5 New Article
R11-2-501 New Section
R11-2-502 New Section
R11-2-503 New Section
R11-2-504 New Section
R11.2.505 New Section
R11-2-506 New Section
Article 6 New Article
R11-2-601 New Section
R11-2-602 New Section
R11-2-603 New Section
Article 7 New Article
R11-2-701 New Section
Article 8 New Article
R11-2-801 New Section
R11-2-802 New Section
R11-2-803 New Section
Article 9 New Article
R11-2-901 New Section
R11-2-902 New Section
R11-2-803 New Section
R11-2-904 New Section
R11-2-905 New Section
R1i1-2-906 New Section
R11-2-907 New Section
R11-2-908 New Section
R11-2-9G9 New Section
R11-2-910 New Section
R11-2-911 New Section
R11-2-912 New Section
R11-2-913 New Section
R11-2-914 New Section
R11-2-915 New Section

2. The specific authority for the rulemaking, including both the authorizing statute {general) and the statutes the rules are
implementing (specific):

Authorizing statute: A R.S. § 27-904
Implementing statutes: A R.S. §§ 27-901 through 27-1026

3. Thename and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Bill Moreo and Audrey Akhavan

Address: State Mine Inspector
1700 West Washington, Suite 400
Phoenix, Arizona 85007

Telephone:  (602) 542-5971
Fax: {602) 542-5335

4.  An explanation of the rule, including the agency’s reasons for initiating the rule;

Articles 1 through 9 implement the Mined Land Reclamation statutes codified as A.R.S. §§ 27-901 through 27-1026. The pro-
posed Mined Land Reclamation rules implement the program mandated by the Mined Land Reclamation Act and apply to explora-
tion operations and metalfiferous mining units disturbing more than 5 acres of private land.

Many of the procedural and substantive details of the Mined Land Reclamation Program are included in the Arizona Mined Land

Reclamation Act (SB 1365). The majority of the proposed rules serve to fill minor statutorial gaps and refine requirements con-
tained in the Act.

The agency’s reason for initiating the rule stems from a legislative mandate (AR.S. § 27-904) that the State Mine Inspector adopt
rules consistent with the Mined Land Reclamation Act.
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Not applicable.

6. The preliminary summary of the economic, small business, and consumer impact statement:

The Arizona Mined Land Reclamation Act was passed in 1994 and is the enabling legislation for the Mined Land Reclamation
rules. The Act names the State Mine Inspector as the agency to develop and adopt Mined Land Reclamation rules pursuant to the
Act. The Division of Mined Land Reclamation established within the Office of the State Mine Inspector began the regulatory rule
drafting process in March 1994. Outside parties were invited and did participate in the rule drafting, editing, and revising process,

Persons who will be most directly affected by, and bear the primary costs of, the new reclamation rules are the owners and opera-
tors of exploration projects and mining units on private land within the state of Arizona.

Those receiving the most direct and substantial economic benefit from the proposed rules will be equipment supplers, vendors,
consultants, engineers, and other providers of goods and services associated with reclamation planning and execution,

Financiai institutions will realize a diverse and largely indirect variety of effects. Political subdivisions and taxing authorities,
including state, county, municipal, school district, and other local government units, will realize a combination of costs and bene-
fits associated with the new rules.

The proposed rules may affect utilities and power suppliers if mining companies reduce energy consumption to offset the higher
expected costs of reclamation.

Private persons will be affected in various ways by the proposed rules. Employees of exploration and mining companies affected
by the rules may be at risk of unemployment as a result of reduced company profitability associated with additional costs for recla-
mation. Shareholders of the 4 major companies involved in copper exploration and mining activities may suffer a loss in share
value as a result of lower expected future capital appreciation and dividend flow.

Offsetting these costs, individuals and employees of businesses involved in the planning and execution of reclamation activities
will benefit from increased opportunities for employment.

Downstream users of commodities produced by mining eperations may be adversely affected as a result of a reduction in availabil-
ity of those commodities. The users most directly affected include copper wire drawing facilities, brass mills, and foundries.

Finally, as the agency designated to administer the Mined Land Reclamation Program, the State Mine Inspecior may be adversely
affected should the program be underfunded after the first year. At this time, the Mined Land Reclamation Program is planned to
be self-funded. Funds for administering the program’s first year will come from the mining industry through a 1-time plan submit-
tal fee based on a $3.00 per acre rate. There are currently no proposed funding mechanisms for subsequent years, After the start-up
year, the agency will continue to incur costs for personnel, offices, travel, surveying, equipment and supplies, and professional ser-
vices associated with the responsibilities of reclamation pian renewals, auditing and inspecting reclamation activities, and ensuring
compliance with approved pians.

7. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the ecopomic,
small business, and consumer impact statement;
Names: Bill Moreo and Audrey Akhavan
Address: State Mine Inspector’s Office
1700 West Washington, Suite 400
Phoenix, Arizona 85007
Telephone:  (602) 542-3597]
Facsimile:  (602) 542-3335
8. The time, place, and nature of the proceedings for the adoption, amendment, or repeal of the rule, if no proceeding is scheduled,
when, where, and how persons may request an oral proceeding on the proposed rule:
Date: March 26, 1996
Time: Sam. to 4 pamn,
Location: State Capitol Executive Tower
Grand Canyon Room (Basement)
1700 West Washington
Phoenix, Arizona
Date: Aprii 2, 1996
Time: Sam.todpm.
Location: 400 West Congress
North Building, Room 222
Tucson, Arizona
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9. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.

10. Incorporations by reference and their location in the rules:
ARS. §27-901 in R11-2-101
ARS. §27-926(B) in R-11-2-204(A)
ARS. §27-1024(B) in R11-2-213
ARS. §27-951(A}in R11-2-301(A)
AR.S. §§ 27-955, 27-927, and 27-929 in R11-2-302(A)
AR.S. §27-953(5) in R11-2-401
AR.S, §§ 27-971(9)(a) through 27-971(9)(d) in R11-2-501(A)
ARS. §27-975(A)in R11-2-601(B)
ARS. §27-901 in R11-2-90B)
AR.S. §§27-992 and 27-993 in R11-2-902
ARS. §27-992(A)in R]11-2-903(A)
AR.S. §27-971(B)(11) in R11-2-903(B)
ARS. §§ 27-952 and 27-972 in R11-2-903(D}
AR.S. § 27-992(B) in R11-2-903(E)
ARS, §27-991(B) in R11-2-906(A)
ARS. §27-996 in R11-2-906(4)(d}
AXR.S. Title 27, Chapter 5, Article 5 in R11-2-908
ARS. §27-928 in R11-2-911{A)(3)
AR.S. §27-905 in R11-2-911{A)}4);
AR.S Title 41, Chapter 6 in R11.2-912
AR.S. Title 41, Chapter 6 in R11-2-914(B).

1. TFhe full text of the rules follows:

TITLE 11. MINING

CHAPTER 2. STATE MINE INSPECTOR

MINED LAND RECLAMATION
ARTICLE 1. DEFINITIONS ARTICLE 4. EXPLORATION OPERATION STANDARDS
Section Section
Ril1-2-101.  Definitions R11-2-401. Trenches and Pits

R11-2-402.  Disposal of Trash
ARTICLE 2. GENERAL REGULATORY PROVISIONS

ARTICLE 5. MINING UNIT RECLAMATION PLAN

Section
R11-2-201, Extension of Time for Submittal of Plan Section
R11-2-202.  Site-specific Circumstances R11-2-501. Mining Unit Reclamation Plan Content
R11-2-203.  Supersedure by Federal Acency R11-2-502.  Life of Approved Reclamation Plan
R11-2-204.  Extension of Time for Initiation of Reclamation R11-2-503. Post-mining Land Use
R11-2-205. Public Viewnoints at Open Pits R11-2-504.  Anpual Status Report
R11-2-206.  Structures and Equipment-Public Safety R11-2-505. Revegetation
R11-2-207.  Preservation of Documents R11-2-506. Compliance with Approved Mining Unit Reclama-
R1i-2-208.  Variance tion Plan
R11-2-209. Unanticipated Conditions
R11.2.210.  Cessation of Mining Activity ARTICLE 6. MINING UNIT STANDARDS
R11-2.211.  Document Submittals
R11-2-212.  Inspectors Section
R1I-2-213  Civil Penalties R11-2-601.  Public Safety
R11-2-602. Erosion Control and Topographic Contouring
ARTICLE 3. EXPLORATION OPERATION RECLAMA- R11-2-603. Roads
TION PLAN
ARTICLE 7. REVEGETATION

Section .
R11-2-301.  Contents of the Exploration Operation Reclamation Section

Pian RI1-2-70].  Revegetation
R11-2-302.  Annual Renewal and Status Report
R11-2.303, Revepetation ARTICLE 8. SOIL
R11-2-304. Compliance with Approved Exploration Operation

Reclamation Plan Section

. R11-2-801.  Soil Criteria
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R11-2-802.  Redistribution of Soil
RI1-2.803. Off-site Soil

ARTICLE 9. FINANCIAL ASSURANCE

Section
RII-2:90L, Definitions
R11-2-002.  Applicability
R11-2-903. Amount of Financial Assurance
R11-2-904. Blanket Performance Bond
R11-2-905. Statewide Financial Assurance for Exploration
Operations
R11-2-908.  Financial Assurance Mechanisms
R11-2-907. Incremental Financial Assurance
R11-2-908.  Provider
RI11-2-909. Financial Assvrance of More than T Qwner or Oper-
ator of a Single Unit
R11-2-910.  Application for Release of Financial Assurance
Rii1-2.911. Forfeiture Criteria/Forfeiture of Financial Assurance
Ri1-2-912. Notification of Forfeiture Action
R11-2-913.  Avoidance of Forfeiture
R1i-2:914  Notice of Exercise of Forfeiture
R11-2-915. Term of Financial Assurance
ARTICLE 1. DEFINITIONS
R11-2.101. Definitions

In addition to the definitions provided in A.R.8. § 27-901, the fol-

lowing definitions apply to this Chapter:
L “Act” means the Arizona Mined Land Reclamation Act,
¢nacted in 1994. A R.S. § 27-901 et seq., as amended.
2. “Approved reclamation plan” means the owner’s or oper-
ator’s plan approved by the State Mine Inspector for

reclaiming surface disturbances.
“Backfill” means earth. overburden, mine development
rock. or imported material used to replace material
removed during mining

“Commodities in commerce” means a commodity that is

mined for use or conversion into a salable or usable prod-
uct.

12

‘Completion” or “Compieting” means the permanent dis-
continuance of mining activity of an exploration opera-
tion or mining unit without the intent to resume
operation.

“Growth media” means a substance or material that pro-

motes or supports vegetation,
“Innovative reclamation” means anv reclamation method
or series of methods that have not been proven successful
for a comparable application in a similar climatic. topo-
graphic. or mineralized zone.

“Inspection” rmeans a visnal review of an exploration
operation or mining umit to assure compliance with the

Act, all rules adopted under the Act. or any condition of a

reclamation plan approved by the State Mine Inspector
under the Act.

&

‘Institutional controls” means mechanisms that euide.
manage. or exercise restraint or direction, including deed
restrictions to protect public safety, fencing districts, and
physical control of access.

10. “Mining activity” means any activity directly involved in
mineral exploration. development. or production at or on
an exploration operation or ¢ mining unit.

&

‘Operator” means any person who directs mining activity

at an exploration operation or a mining unit.
“Owner” means any psrson who owns land with surface

{w

g

I

i
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13. “Person” means an individual, corporation, povernmental
subdivision or agency, business trust, estate trust, partner-
ship, association, or any other legal entity.

14. “Person of authority” means any person so designated by

the owner or operator.

“Showing of good cause” means demonstratine a valid

reason which prevents or limits the ability to act promptly

or within required time Hmits,
16. “Subsidence” means the measurable lowering of a por-

tion of the garth’s surface or substrata.

‘Substantial change” means a significant variation from
the approved reclamation plan. including the following
griteria:

&_ A new post-mining use for more than 25% of the

land ingluded in the approved reclamation plan,
A change of 50% or more in the cost of reclamation

measures, or

A chanee adversely affecting public safety.

The final determination of a substantial change shall
be made by the State Mine Inspector as prescribed
by the Act,

ARTICLE 2. GENERAL REGUEATORY PROVISIONS

—t
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R11-2-201. Extension of Time for Submittal of Plan

The owner or operator mav request an extension of time of up to 90

days 1o submit a reclamation plan for an existing exploration opera-

tion or an existing mining unit. The State Mine Inspector shall grant

the extension on a showing of good cause. The extension of time fo
submit a reclamation plan shall be extended by the State Mine

Inspector if the owner or operator justifies more time by a showing
of good cause.

R11-2-202.  Site-specific Circumstances
Technical and economic practicability and site-specific circum-

stances shall be considered by the State Mine Inspector in evafuat-
ing a reclamation plan.

R11-2-203.  Supersedure by Federal Asency

The State Mine Inspector shall approve or deny an owner’s or oper-
ator’s request for a determination of whether an approved federal
reclamation plan and a financial assurance mechanism for the fed-
gral land is consistent with the requirements of the Act or this Chap-
ter within 30 davys after receiving the approved federal reclamation
plan and financial assurance mechanism. If the State Mine Inspec-

tor denies the request, the State Mine Inspector shall provide a writ-
ten explanation of the reasons for denial.

R11-2-204. Extension of Time for Initiation of Reclamation
A. The owner or operator of an exploration operation or mining
unit shall submit a written request for an extension of ime fo
begin reclamation under A R.S. § 27-926(B) at least 45 days
before the time to begin reclamation under AR.S. § 27-924,
The written request shall include an explanation of the reason-
able lkelihood that the project or operation will resume.
The State Mine Inspector shall evaluate and either approve or
deny the request within 30 davs. If the State Mine Inspector
fails fo approve or denv the request in writing within 30 davs
after receiving the request. the request shall be considered
approved. If the reguest is denied. the State Mine Inspector
shall provide a written explanation of the reasons for denial.

R11-2-205. Public Viewpoints at Open Pits
A suitable public viewpoint at an open pit may be provided if it

does not endanger public safety.
R11-2-206, Structures and Equipment-Public Safety

I

disturbances subject to the Act and this Chapter.
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tain structures. equipment. and other facilities in a safe and orderly
manner and restrict agcess, as needed. to provide for public safety.

R1i-2-207, Preservation of Documents

Beginning July 1. 1996, and until completion of all reclamation
measures of the exploration operation or mining unit _an owner or
operator shall retain a copy of the current approved reclamation
plan, reclamation plans for areas for which reclamation has been
completed, and annual status reports,

R11-2-208. Variance

A. An owner or operator shall request a variance to any require-
ment or standard under this Chapter or to any reguirement or
condition of an approved reclamation plan by submitting the
following jnformation, which shall be considered by the State
Mine Inspector on a site-specific basis:

The applicant’s name and address;

The date of the application:
Identification by owner or operator and mine name, if

any, of the exploration operation or mining unit for which

the variance is sought:
A descriptive location of the property on which the min-

Jo ]

|

2. No further mining activity has been done from 1 annual
status report to the next and no staffed office remains on
site,

3. The extension of the time to begin reclamation requested
by the owner or operator and approved by the State Mine
Inspector under R11-2-204 has expired and no other
extension has been pranted, or

4. The State Mine Inspector determines and documents the
ming as temporarily or permanently abandoned.

R11-2-211. Document Submittals

A. All owners and operators shall submit plans {1 original and 4
copies), substantial changes variances, financial assurances,
and other requests requiring the approval of the State Mine
Inspector by certified mail (return receipt requested). express

mail {with a receipt), or by hand delivery to the State Mine

Inspector,
B. Under R11-2-211(A) all submitials shail be signed by a per-
son of authority as designated by the owner or operator,

R11-2-212. Inspectors
The State Mine Inspector mav appoint and assign inspectors, as

ing unit is located:

Identification of the Section of this Chapter or require-

ment or condition of the approved reclamation plan from

which the variance is sought:

The justification for the variance. and

Alternate methods or measures to be used.

B The State Mine Inspector may reguire the applicant to provide
more information. if necessarv. to evaluate the variance
request.

C. The State Mine Insnector shall respond to any variance request
within 30 davs If the variance is granted, it shall be approved
by the State Mine Inspector in writing,

R11-2-209. Unanticipated Conditions

A. An owner or operator mav depart from an approved reclama-
tion plan and not be in violation of the Act. this Chapter, or the
approved reclamation plan if all the following apply:

1. The unanticipated condition is encountered during opera-
tions or reclamation and requires an immediate change
from the approved reclamation plan,

2. The owner or operator notifies the State Mine Inspector
not later than 5 days after determining reclamation cannot
be conducted consistent with the approved reclamation
plan,

Anv_operational or reclamation activity conducted as a
result of the unanticipated condition or conditions is con-
sistent with the Act and this Chapter, and
The owner or operator submits to the State Mine Inspec-
tor a notice of nroposed change to the approved reclama-
tion plan within 30 days after the initial notice submitted
under RI1-2-209(A)(2) or within a longer period speci-
fied by the State Mine Inspector if it is necessary to con-
duct engineering evaluations or other studies.
An unanticipated condition mavy include any physical or chem-
ical condition that was not foreseen during preparation of the
reclamation plan, such as instability of geological materials or
discovery of toxic materials. Economic considerations shall
not be the sole basis of an unanticipated condition.

R11-2-210. Cessation of Mining Activity
A. The cessation of mining will be considered to have occurred if
any of the following occur:
1. The person conducting the mining activity goes out of
business and there is no succeeding legal entity,

i

jo

j#=

I=

Volume 2, Issue #8

Page 1006

prescribed in ARS § 27-122. to perform the duties of the State
Mine Inspector as authorized bv the Act and this Chapter. .
R11-2-213. Civil Penalties

All monevys paid as fines under AR S § 27-1024(B) shall be to the
State of Arizonz General Fund.

ARTICLE 3, EXPLORATION OPERATION RECLAMA-
TION PLAN

R11-2-301. Contents of the
Reclamation Plan

A. In addition to the content reauirements found in ARS. § 27-
951(A), the reclamation plan shall also include a sketch of the
lavout of the exploration project showing the Jocations, nature,
and acreage of each disturbance. The applicant shall not be
required to include specific survey coordinates, identifyving
exact topoeraphic features, or exact geographic Jocations.

B. For existing exploration operations, the owner or operator
shall include in the reclamation plan the estimated costs to per-
form the reclamation measures to determine financial assur-

ance requirements under Chapter 3 of the Act and Article ¢ of
this Chapter.

R11-2-302. Annual Renewal and Status Report

A. The approved reclamation plan and finahcial assurance for
exploration operations shall be renewed annually if required
by AR.S. § 27-955 The State Mine Inspector shall renew the
approved reclamation plan if the modifications are consistent
with the criteria of the Act and Article 4 of this Chapter, I the
medifications constitute a_substantial change. the State M ine

Inspector shall renew the approved reglamation plan under the

procedures of AR.S. §§ 27-037 and 27-929 or denv the pro-
posed substantial change,

B. Every owner or operator with an approved reclamation gian
shall, within 60 days after the anniversary date of the approved

reclamation glana submit to the State Mine Inspector a status
report for the preceding vear. The status report shall:

Exploration _ Operation

1. Provide the status of the exploration operation reclama-
tion: and )
2. Identify the number of acres of surface disturbances, the

number of acres reclaimed during the reporting vear, and

the number of acres of surface dlsturi)ances which have
not yet been reclaimed.
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R11-2-303. Revegetation

A. Ifrevepetation is included in the proposed reclamation plan,
the proposed reclamation plan shall contain a description of
the:

1. Season of revepetation:

2. Species and amounts of seeds or flora per acre;

3. Planting methods;

4. Mulching techniques, if applicable:

5. Iigation methods, if appropriate; and

6. Pest disease growth, and manasement measures. if any.
R11-2-384, Compliance _with___Approved _ Exploration

Operation Reclamation Plan

The owner or operator of an exploration operation shall reclaim sur-
face disturbances according to the provisions of the approved recla-
mation plan or as authorized by the Act or this Chapter,

ARTICLE 4. EXPLORATION OPERATION STANDARDS

R11-2-401., Trenches and Pits

Under ARS. § 27-653(5). access 1o those portions or places of
open pits or trenches which border inhabited places frequented by
the public shall be restricted by measures including fencing and the
posting of warning signs,

RI11-2-402. Disposal of Trash
Trash and other materials and structures incidental to exploration

that pose a threat to public safety or create a public puisance shall
be removed or disposed of appropriately.

ARTICLE 5. MINING UN{T RECLAMATION PLAN

R11-2-501. Mining Unit Reclamation Plan Content
A. [naddition to the proposed reclamation measures that are nec-

essary to achieve the post-mining land uge found under
AR.S. §§ 27-971(9)(a)} through (d}, the proposed mining unit
reclamation plan shall also include procedures to aid in the
development of vegetation consistent with the proposed post-
mining land use objective for surface disturbances where the
post-mining land use obiective is grazing. wildlife habitat, or
forestry, The type, density, and diversity of vegetation pro-
posed in the reclamation plan shall depend on what is techni-
cally and  economically practicable siven site-specific
characteristics such as climate and the availabilitv and quality
of soil,

The map or maps of the existing or proposed surface distur-
bances for mining units shall indicate the following:

1. The existing, post-mrining, and post-reclamation physical
topographv:

I=

2. Natural features, including surface water;

3. Surface disturbances. pits, excavations, and building
sites:

4. Development rock piles, tailings dams and impound-
ments, heaps for leaching, spoil. soil or growth media
storape piles, overburden stockpiles. and other piles of
unconsolidated material;

2. Solution ponds, settling ponds. and non-tailings
impoundments;

6. Roads buildings structures, and stationary equipment;

7. Final post-mining land use objective for each portion of
surface disturbance: and

8. Boundaries of the mining unit,

R11-2-502. Life of Approved Reclamation Plan

Reclamation plans for mining units are approved for the life of the
unit, but shall be amended if substantial changes are made.
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R11-2-503, Post-mining Land EUse

An owner or operator may list multiple post-mining land uses for a
mining unit if the reclamation plan shows the post-mining land use
for each area and each use satisfies the requirements of the Act and
this Chapter,

R11-2-504. Annual Status Report
A. Anowner or operator with an approved reciamation plan shall

submif an annual status report for the preceding vear to the
State Mine Inspector within 60 days after the anniversary date

of reclamation plan approval. The status report shail:
Provide the status of the mining unit;

Provide a map or an aerial photograph, or both, identify-
ing the location of the surface disturbances and reclaimed

areas and the vear in which the surface disturbance and
reclamation was completed. If no new surface distur-
bances have occurred during the previous year and no
changes to the previous year’s maps are necessary. then
no new map is required. If no new map is required, the
owner or operator shall say this in the annual status
report; and ]

Identifv the number of acres of surface disturbances. the

number of acres reclaimed during the reporting vear, and
the number of acres of surface disturbances which have

rot yet been reclaimed.

R11-2-505. Revepetation
A. If revegetation is included in the proposed reclamation plan,

the proposed reclamation plan shall contain a description of
the:

(]

[

Season of revegetation:

Species and amounts of seeds or flora per acre:

Planting methods:

Mulching techniques. if applicable:

Irrigation methods, if appropriate: and

Pest. disease, prowth, and management measures. if any,

R11-2-506. Compliance
Reclamation Plan

The owner or operator of a mining unit shall reclaim surface distur-
bances according to the provisions of the abproved réclamiation
plan or as authorized by the Act or this Chapter. ‘

ARTICLE 6. MINING UNET STANDARDS

A. Reclamation activities at mining units subject to this Chapter
shall be designed to reduce hazards to public safety to the
extent technically and economically practicable by measures
L. Disposal of trash. scrap metal. wood, or other debris inci-

dental to_mining activities that pose a threat to public

safety or create a public nuisance; and

2. Regrading slopes as prescribed under R11-2-602.

Where hazards to public safetv cannot be adequately reduced
through reclamation measures; where buildings, structures
and excavations remain as part of the approved post-mining
land use; or where a mining unit has been exempted from rec-
lamation under AR.S. § 27-975(A}) any hazard to public
safety shail be reduced by carrving out measures which may
include;

Constructing berms. fences. or barriers to public access;
and

2. Posting warning signs in locations where public access is

available,

a8 bl Bl B g o
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R131-2-602. . Ercsion Conirol and Topographic Contouring
A. Mining units subject to this Chapter shall be reclaimed to a sta-
ble condition for erosion and seismic activity.

B. GCradine and other topographic confouring methods shall be
conducted, as necessary, to establish final land forms which

are:
1. Suitable for the post-mining land use objective in the
approved reclamation plan,
2. Stable under static and dvnamic conditions as certified by
aqualified engineer considering the following:
Site-specific seismic conditions;
Safety consistent with good engineering practices:
and
c. The hazard to public safety. if failure occurs.
Site-specific grading, revegetation, or other proposed erosion-
gontrol measures shall be conducted. as necessary, to address
grosion so that permanent piles of mine development rock,

overburden. and tailings shall not restrict surface drainages in
a manner that contributes to excessive erosion or which com-

promises the stability of the reclaimed facility.

R11-2-603. Reads

A. Reclamation of & road. which is not included in the approved
reclamation plan as part of the approved post-mining land use,
shall bepin once the road is no longer needed for operations.
reclamation. or monitoring, The following reclamation mea-
sures shafl be conducted, as necessary, to achieve the post-
mining land use included in the approved reclamation plan:

L. Vehicular traffic shall be controlled on the reclamation

area to achieve the reclamation objectives:
Surface drainage patterns shall be either restored to pre-

mining conditions or new patterns established;
All bridees and culverts shall be removed or stabilized,

unless included as part of the approved post-mining land
use:

Culverts left in place as part of the approved post-mining
land use shall be stabilized and protected from erosion
with rock, conerete or riprap; and

Roadbeds shall be rinped plowed and scarified and

revepetated. as necessary, to achieve the post-mining land
use.
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ARTICLE 7. REVEGETATION

RI11-2.701. Revegetation

A. Revegetation of all surface disturbances shall be accomplished
in a manner consistent with the approved reclamation plan and
the proposed post-mining use of the land included in the
approved reclamation plan.

Where surface disturbances result in compaction of the soil,
ripping, disking. or other means shall be used in areas to be
revegetated o reduce compaction and fo establish a suitable
root zone in preparation for planting.

C. Revegetation shall be conducted to establish plant species that

will support the approved post-mining [and use. The establish-
ment of vegetation species, density, or diversity which is dif-

ferent than pre-existing conditions or on adjacent lands shall
constifute successfil reclamation if any of the foliowing applv:

1. The post-mining land use is different than the pre-mining
land use or the use of adjacent lands:

2 The site-specific nature of the surface disturbance,
including soil conditions and topography, is such that the
gstablishment of pre-existing or adjacent conditions is not

technically or economically practicable; and
The establishment of different species is preferable for

control of erosion.
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D. Planting shall be conducted during the most favorable period
of the year for plant establishment. -

E. Soil stabilizino practices or irrigation measures, or both, may
be used when necessary to establish vegetation.

E. This Section only applies if vegetation or revegetation mea-
sures are included in the approved reclamation plan.

ARTICLE 8. SOIL

RI1-2-801. Soil Criteria

A. When direct revepetation is expected to be successful. conser-
vation of soil is not required.

B. [If practicable and necessary for the establishment of the post-
mining land use, available soil mav be removed during the cre-
ation of a disturbance and stockpiled for use in future reclama-

tion. A soil stockpile shall be marked with legible signs that
identify the stockpile as “soil.” A soil stockpile shall be stabi-

lized, if necessary, to prevent excessive losses from erosion.

R11-2-802. Redistribution of Soil

Before redistribution of soil, the repraded land shall be treated, if
necessary. to reduce the potential for slippage of the redistributed
material or to enhance root penetration. or both. Soil and other
materials shall be redistributed in a marnner that prevents excess
compaction and achieves a thickness consistent with the approved
post-mining land use.

R11-2.803. Offsite Soil

Soil may be brought in from an off-site Jocation and may include
any_growth media that will supnort vegetation, provide 4 stable
growing surface, and will not create a hazard to public safety,

ARTICLE 9. FINANCIAL ASSURANCE

R11-2-901, Definitions

A, Unless expressly defined in the Act or this Chapter, the terms
used in this Article have the same meanings as defined in Gen-
erally Accepted Accounting Principles.

B. Inaddition to the definitions provided in A.R.S. § 27-901. the

following definitions apply to this Article:

“Estimated future reclamation costs” means the current
reclamation cost estimate for the owner or operator as
approved by the State Mine Inspector under the Act and
this Chapter.

&

ICPA” means Independent Certified Public Accountant.

“Parent corporation” means a corporation which directly
owns at least 50% of the voting stock of the corporation

which is the owner or operator. Any latter corporation is

considered a “subsidiary” of the parent corporation.
“Substantial business relationship” means the extent of a
business relationship which is necessary. under anplica-
ble state law, to make a puarantee contract (issued on the
basis of that relationship) valid and enforceable. A “sub-
stantial business relationship” shall arise from a pattern of
recent or ongoing business iransactions. so that a cur-
rently existing business relationship hetween guarantor
and the owner or operator is shown to the satisfaction of
the State Mine Inspector.

R11-2-902.  Applicability
A. The owner or operator of a new exploration operation or new
mining unit that will result in a surface disturbance of more

than 5 contisuous acres shall submit reclamation financial
assurance under AR.S. §§ 27-992 and 27-993 before begin.

ning exploration or mining. Surface disturbances which have

been reclaimed are not included within the cumulative S acres
for reclamation financial assurance.

-
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B. _The owner or operator of an existing exploration operation or R11-2-905. Statewide Financial Assurance for Exploration
existing mining unit that results in a surface disturbance of  Operations

more than 5 contignous acres shall submit reclamation finan-

.The owner or operator of an exploration operation mayv provide
cial assurance under A RS, § 27-099(A3

statewide financial assurance for all operations conducted within
. i the state of Arizona, as described in an approved reclamation plan.
R1%1-2-903. Awmount of Financial Assurance

A. In estimating the cost of executing the reclamation plan, gl  R11-2-906,
activities in the reclamation plan shall be addressed, includine,  As

Financial Assurance Mechanisms
Beginning July 1. 1996, and as required by the Act and this

if applicable:

Article, financial assuance shall be provided by 1 or more of

1. Earth moving, regrading, and stabilization of surface dis- the mechanisms listed in AR.S. § 27-991(B).
turhances included in the reclamation plan: L Sureg; bonds are an acceptable financial assurance mech-
2. Revepetation, preparation of seedbed. and planting; anism, “Surety bond” means an indemnity agreementina
3. Demolition of buildines and other structures: sum certain pavable to the State Mine Inspector. executed
4. For new exploration operations, removal or disposal of by the owner or operator as principal and which is sup-
trash _and other materials and structures incidental to ported by the performance guarantee of a comoration
exploration; licensed to do business as a suretv in the state of Arizona,
5. Anyongoing or long-term activities which are required to 2. Certificates of deposit are an acceptable financial assur-
maintain the effectiveness of reclamation or are necessary ance mechanism. An owner or operator may provide the
in place of reclamation, including periodic clean-out of State Mine Inspector with a certificate of deposit which
sediment basing or maintenance of berms and fences shows funds are available for reclamation of surface dis-
which are used to prevent access to areas which pose a turbances. The certificate of deposit shall name the State
threat to public safety; Mine Inspector as beneficiary. The financial institution
6.  Equipment mobilization and demobilization: issuing the certificate of deposit shall be an FDDIC-insured
7. Contractor profit; and entity whose operations are regulated by a federal or state
8. Administrative overhead. agency. The owner or operator may redeem the certificate
B. In addition to submitting the estimated costs to perform each of deposit if alternative financial assurance that meefs the
of the proposed reclamation measures required under AR.S. § reguirements of the Act and this Chapter is substituted.
21971 or R11-2.301 the owner or, operator of a 3. Trust funds are an acceptable financial assurance mecha-
mining unit or existing exploration operation shall submit to nism,
the State Mine Inspector: a, An owner or operator mav satisfy the requirements
1. Documentation for the calculation of the estimated costs of this Article by establishing a trust fund that meets
and the reguirements of the Act and this Chapter. The
2. The source of the estimated costs. trust fund shall name the State Mine Inspector as the
C. The State Mine Inspector shall review the owner’s or opera-~ primary beneficiary. The trustee shall be an entity
tor’s estimate of the cost for reclamation and determine if the which has the authority to act as trustee and whose
estimate is adequate to complete all required reclamation. trust_operations_are regulated and examined by a
D, If the State Mine Inspector determines the estimated cost of federal or state agency.
executing the reclamation plan is not adeguate to complete all b. Anowner or operator may satisfy the requirements
required reclamation, the reclamation plan shall be considered of the trust fund by establishing 2 trust fund with a
incomplete under AR.S 88 27-05) or 27-972. pay-in period that meets the requirements of the Act
E. In addition to the provisions of AR.S. § 27-992(R). the State and this Chapter and by submitting an original
Mine Inspector may, in response fo 2 written request by the signed duplicate of the frust agreement to the State
owner or operator, reduge the amount of the required financial Mine Inspector.
assurance 1o the costs of the owner or opetator performing the c. A copy of the trust agreement shall be placed in the
reclamation measures based on the following: facility’s operating record.
J. The financial strength of the companyv, ¢. Payments into the trust fund shall be made annuatly.
2. The value of the assets of the company, at a minimum, with subsequent pavments made not
3. Pastreclamation performance by the company. later than 30 davs after each annual anniversary of
4, Extent of nroposed concurrent reclamation. the date of the first pavment by the owner or opera-
3. Esse of carrving out the proposed reclamation plan. and tor._Annual pavments shall be in an amount ade-
6. Other conditions presented by the owner or operator. quate to pay all costs of reclamation for land
E. The State Mine Inspector may increase or decrease the amonnt disturbed in that annual period.
and duration of required financial assurance upon a showing e. If the property owner or operator establishes a trust
by the owner or operator that the revised amount or duration is fund after having used 1 or more alternate mecha-
necessary or adeguate to carry out the reclamation plan. nisms specified in this Article, the initial payment
G. Any reguest for financial assurance reduction shall be into the trust fund shall be at least the amount that
answered by the State Mine Inspector within 30 days after the fund would contain if the trust fund were estab-
receiving the request, lished initiallv and annual pavments made according
to the specifications of this Section,
R1i:2-904. Blanket Performance Bond . £ The trust fund shall be funded in an amount at least
#ﬁgmtmﬁw equal to the then current estimate for reclamation
Hons, muning urts, of fg_glhtlema}v be submitted by an owner or costs or funded for part of the reguired amount of
ooerator instead of separate financial assurances for each separate coverage and used in combination with other finan.
operation, unit, or facility. ¢ial assurance mechanisms that provide the remaia-
ing required coverage.
4. Letters of credit are an acceptable financial assurance
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An owner or operator may satisfy the requirements
of this Article by obtaining an irrevocable stand-by

Ietter of credit, The letter of credit shall be effective

1o receive financial assurance approval. The issuing
institution shall be an entity which has the authority
to_issue letters of credit, is federally ingnred, and
whose letter-of-credit operations are regulated and
examined by a federal or state agency.

The letter of credit shall be irrevocable and issued
for a period set to exceed 1 vear by at least 90 days
and in an amount at least egual to the then current
estimate for reclamation costs. The letter of credit
shall provide that the expiration date will automati-
cally renew as approved by the State Mine Inspector
for a period of at least 1 vear, unless the issuing

institntion has canceled the letter of credit by send-
ing notice of cancellation by certified mail to the
owner or operator and to the State Mine Inspector

120 days in advance of cancellation. If the letter of
gredit is_canceled by the jssuing institution. the
owner or operator shall obtain alternate financial

assurance that meets the requirements of the Act and
this Chapter within 120 days after the notice

of canceliation.

The letter of credit shall indicate the conditions on
which the State Mine Inspector may draw on the let-
ter of credit.

The property owner or operator may, with notifica-
tion 1o the State Mine Inspector, cancel the letter of

credit if alternate financial assurance that meets the

requirements of the Act and this Chapter is subsii-

tuted or if the owner or operator is released from the

requirernents of this Article under AR.S. § 27-996
and A AC R11-2-210 R1

ALC,  R11-2-910, or R11-2-915,

Insurance is an acceptable financial assurance mecha-

nism.

2 Anowner or operator may show financial assurance
for reclamation by obtaining insurance that meets
the requirements of this Section. The insurance shali
be effective before creating surface disturbances. At

a minimum, the insurer shall be a non-captive insur-
ance company | censed to trapsact the business of

insurance bv the Denartment “of Insurance, or eligi-
ble to provide insurance as an excess or surplus fines
insurer in the state of Arizona.

Ihe reclamation insurance policy shall guarantee
funds will be available to reclaim all disturbed lands
and be available when the operation fails to comply
with the aggroved reclamation plan. The policy shall
also suarantee that. once reclamation begms, the

insurer will be responsible for payment up to an
amount equal to the face amount of the policy, under
the direction of the State Mine Inspector to the patty
specified by the State Mine Inspector.

The insurance policy shall be issued for a face
atnount at least equal to the current cost estimate for
reclamation.

A policyholder may. with notification to the State
Mine Inspector, receive partial payment for
reclaimed areas. Requests for payment will be
granted by the insurer only if the remaining value of
the policy is adequate to cover the remaining costs
of reclamation. The policvholder shall notify the

State Mine Inspector that pavment has been

received.

¢ The insurance policy shall provide that the insurer
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may not cancel, terminate. or fail to renew the policy

except for the failure to pay the premium. The auto-
matic renewal of the policy shall at a minimum,
provide the insured with the option of renewal at the
face amount of the expiring policy. If there is a fail-
ure to pay the premium, the insurer may elect to can-
cel, terminate. or fail to renew the policy by sending
notice by certified mail to_the policyholder and to
the State Mine Inspector 120 days in advance of the
action. Cancellation. termination. or failure to renew
may_not occur and the policy will remain in full

force and effect if, before the date of expiration, o, the
premium due is paid.

The insured may cancel the insurance policy., with
notification to the State Mine Inspector, if alternate
financial assurance that meets the requirements of
the Act and this Chapter is substituted.

Certificates of self-insurance are an acceptable financial
assurance mechanism. An owner or operator may use seif
insurance in combination with.a guarantee only if to
meet the requirement of the financial test under this Arti-
cle, the financial statements of the owner or operator ate
not consolidated with the financial statements of the guar-
antor. {Substantial relationship.)

a,
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An owner or operator. and/or guarantor, may satisfy
the reguirements of this Article upon successful
completion of the financial test specified in this Sec-
tien. Successful completion is determined by meet-
ing _the criteria of R11-2-906{AM6)b) or R11-2-

906(AX6)c) of this Section based on vear-end

financial statements for the latest completed fiscal
year.

The owner or operator. and/or guarantor, shall have
a tangible net worth of at least 10 times the current
estimate for reclamation costs.

The owner or operator, and/or guarantor, shall have
a tangible net worth of at least $10 million.

The owner or operator, and/or guarantor. shall sub-
mit to the State Mine Inspector a letter signed by the
chief financial officer showine compliance with this

subsection.

The owner or eperator and/or guarantor, shall
either:
i L  File financial statements annually with the U.S.
Securities and Exchanee Commission; or
ii. Repert annually the firm’s tangible net worth to
Dun_and Bradstreet. and Dun and Bradstreet
shall have assigned the firm a financial-strength
rating of 4A or SA.
The firm'’s vear-end financial statements, if indepen-
enﬂy audited, cannot include ap adverse auditor’s
p_m:on, a_disclaimer of opinion. or a “gomg comn-

cern” gualification.
The owner or operator, and/or guarantor, shall meet

the financial test requirements of R11-2-906(AY&).

The fiscal vear-end financial statements of the
owner or operator, and/or guarantor, shall be exam-

ined by an Independent Certified Public Accountant
{ICPA) and included with the JCPA’s report of the
examination.

The firm’s vear-end financial statements cannot
include an adverse opinion, a disclaimer of opinion,
or 3 “poing concern’” qualification.

The owner or operator, and/or guarantor. shall sub-.
mit to the State Mine Inspector a lefter signed by the
chief financial officer demonstrating _compliance
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with this subsection.
k. X the financial statements of the owner or operator,

and/or guarantor, are not submifted annually to th

LS. Securities and Exchange Commission, th

owner or operator, and/or guarantor, shall obtain a

special report by an ICPA saving:

i The ICPA has compared the data (which the
Ietter from the chief financial officer specifies)
as having been derived from the latest year-end
financial statements of the owner or operator,
and/or guarantor, with the amounts in the finan-
cial statements: and

il. No_matters capsed the ICPA to believe the
specified data should be adjusted.

If an owner or operator wsing the test to provide

financial assurance finds the requirements of the

financial test are no longer met. based on the yéar-
end financial statements, the owner or operator shall
obtain alternate financial assurance that meets the

reguirements of the Act and this Chapter within 120

days after the end of the vear for which financial

statements have been prepared.

The State Mine Inspector may requirg reports of

financial condition, at any time. from the owner or

operator. and/or guarantor. If the State Mine Inspec~
tor finds, on the basis of the reports or other infor-
mation, the owner or operator, and/or guarantor, no
longer meets the financial test requirements of R11-
2-906(AY(6)B) or (c). the owner or operator shall
obtain altemate financial assurance that meets the

reguirements of the Act and this Chapter within 120
days after notification of the finding,

After the initial submission of the items specified in
R11-2-906(A)6}b) or (c), the owner or operator

shall send updated information to the State Mine
Inspector within 90 days after the close of each suc-

ceeding fiscal year. This information shall consist of
all items specified in R11-2-906{AY(6)(b} or {c).

Cash deposits with the State Treasurer are an acceptable

financial assurance mechanism,

2. An owner or operator may use a receipt of deposit
with the State Treasurer for the estimated costs of

reclamation. The receipt of deposit shall show funds

are_available for reclamation costs. The owner or
operator shall complete a treasurer’s financial war-
ranty deposit under the State Mine Inspector’s
instructions. The deposit shall be in the name of the

State Mine Inspector,

The owner or operator may cance! the deposit with

the State Treasurer. with notification to the State

Mine Inspector, if alternate financial assurance that

meets the requirements of the Act and this Chapter is

substituted.

Corporate financial tests and guarantees are an acceptable

financial assurance mechanism. ‘

&  An owner or operator mav satisfv the reguirements
of this subsection upon successful completion of a

financial test specified in R11-2-906(AY8)b). Suc-

cessfil completion is determined by meeting the cri-

teria of either R11-2-(AY8Ya)i) or (ii):

The owner or operator shall have:

L 2 of the following 3 ratios: a ratio of total lia-
bilities to net worth of less than 2.0; a ratio of
the sum of net income plus depreciation, deple-
tion, and amortization to total liabilities greater
than 0.1: or 2 ratio of current assets to current
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liabilities greater than 1.3

ii. Net working capital and tangible net worth
each at least 6 times the current estimated
future reclamnation costs:

ii. Tangible net worth of at least $10 million; an

Assets located in the United States amounting
to at least 90%% of total assets or at least 6 times

the estimated future reclamation costs,

The owner or operator shall have all of the follow-

-

<

F Fl

A current rating for the most recent bond issu-
ance_of AAA, AA, A or BBB as issued by
Standard and Poor’s or Aaa Aa A or Baa as
issued by Moody’s;

Tangible net worth at least 6 times the sum of
the estimated future reclamation costs:
Tangible net worth of at least $10 million; and

Assets located in the United States amounting
to at least 90% of total assets or at least 6 times

the estimated future reclamation costs.

To show successful completion of the corporate
financial fest, the owner or operator shall submit the
following to the State Mine Inspector:

i. A letter signed by the owner’s or operator’s

chief financial officer demonstrating compli-
ance with this subsection:

il A copyofthe ICPA’s report on examination of
the owner’s or operator’s financial statements
for the latest completed fiscal vear: and _
A special report from the owner’s or gperator’s
ICPA to the owner or operator saying: .

(1} The ICPA has compared the data (which
the letter from the chief financial officer
specified) as having been derived from the
independently audited. vear-end financial
statements for the latest fiscal vear with
the amounts in the financial statements;
and :

(2) No matters caused the ICPA to believe the
specified data should be adjusted.

After the initial submission of items specified in

R11-2-906(A)8)(bY. the owner or operator shall

send updated information to the State Mine Inspec-
tor within 90 days after the close of each succeeding
fiscal vear. This information shall consist of all
items specified in R11-2-906(A)}8}b).

If the owner or operator no longer meets the require-
ments of R11-2-906(A)(8)(a) the owner or operator
shall send notice of intent to establish altemative
financial assurance to the State Mine Inspector. The
notice shall be sent by certified mail within 90 days
after the end of the fiscal vear for which the vear-end
financial data show that the owner or operator 1o
longer meets the requirements. The owner or opera-

tor shall provide the alternative financial assurance
that meets the requirements of the Act and this

Chapter within 120 days after the end of the fiscal
year.

The State Mine Inspector mav, based on reasonable
belief that the owner or operator may no loneer meet
the requirements of R11.2.906(AMR)(a)(i} or (i
require reports of financial condition. at any time,
from the owner or operator, in addition to those
specified in R11-2-906(A)8YD). If the State Mine

Inspector makes a written finding. on the basis of the
reports or other information. that the owner or oper-
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ator no_longer meets the requirements of R11-2-
906{AX&)(a)i} or (ii), the owner or operator shall
provide alternate financial ‘assurance that meets the
requirements of the Act and this Chapter within 120
days after notification of this written finding.

Ihe State Mine Inspector may disallow use of this
test on the basis of gqualifications ip the opinion
expressed by the ICPA in the report on exarnination

of the owner’s or operator’s financial statements. An
adverse opinion or a disclaimer of opinion will be

cause for disallowance. The State Mine Inspector
will evaluate other gualifications on _zn individual

basis. The owner or operator shall provide alternate

financial assurance that meets the requirements of

the Act and this Chapter within 120 days after notifi-

cation of this disallowance.

The owner or operator is no longer reguired to sub-

it the items specified in R11-2-006{AX}8)(b) when:

i. An owner or operator substifutes alterpate
financial assurance that meets the requirements
of the Act and this Chapter: or

ii. The State Mine Inspector releases the owner or
operator’s financial assurance under the Act

and this Chapter,

1. Anowner or operator may meet the requirements of
this subsection by obtaining a written puarantee. The
syarantee shall be the direct or higher-tier parent
corporation of the owner or operator. & group of
legal entities which are controlled through stock
ownership by a common parent corporation, a firm

whose parent corporation is also the parent corpora-
tion of the owner or operator, or a firm with a sub-

stantial business_relationship with the owner or
operator. The guarantor shall meet the requirements
for_owners or operators in R11-2-906(AY8)a)
through (h) and shall comply with the terms of the
guarantee. The certified copy of the guarantee shall
accompany the items sent to the State Mine Inspec-
tor as specified in R11-2-906{A)(8)(b). One of these
items shall be the letter from the guarantor’s chief
financial officer. If the guarantor’s parent corpora-
tion is also the parent corporation of the owner or
operator. the letter shall describe the value received
in consideration of the guarantee. If the guarantor is

a firm with a substantial business relationship with
the owner or operator, this letter shall describe this

substantial business relationship and_the wvalue

received in consideration of the puarantee. The

terms of the guarantee shall provide that: de that:

i If the owner or operator fails to perform the

reclamation covered by the guarantee under the
approved reclamation plan, the guarantor will
do so or establish a trust fund as specified in the
Act and this Chapter in the name of the owner
ot operator,

ii. The corporate guarantee will remain in force
unless the puarantor sends notice of cancefla-
tion by certified mail to the owner gr operator
and to the State Mine Inspector. Cancellation

iz
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ments of the Act and this Chapter within 120
days after the owner or operator and the State
Mine Inspector receive notice of cancellation of
the corporate guaraniee from the guarantor, the
guarantor shall provide the alternate financial
assurance in the name of the owner or operator,
9. Annuiffes are an acceptable financial assurance mecha-
nism. An owner or operator may provide the State Mine
Inspector an annuity as financial assurance for reclama-

tion. The annuity shall name the State Mine Inepector as
the beneficiary, The financial instifution, if any, shall be
licensed to do business in the state of Arizopa. Any incre-
mental or annual pavment shall be in an amount adeauate
1o pay all costs of reclamation for land disturbed in that
incremental or annual period. The owner or operator may

cancel the annuity only if alternate financial assurance
that meets the requirements of the Act and this Chapter is

provided
10. Financial assurance mechanisms other than those listed in
the statute may be acceptable. if approved by the State
Mine Inspector.
B. The State Mine Inspector shall take final action on the finan.
cial assurance mechanism within 30 days after its receipt.

R11-2-907. Incremental Financial Assurance

If financial assurance is provided on an incremental basis as permit.
ted under AR.S. § 27-995. the amount shall be equal to or greater

than the estimated cost of reclamation for surface disturbances cre-
ated during that increment,

R11-2.908. Provider

Upon approval by the State Mine Inspector, under A R.S. Title 27,
Chapter 5§, Article 5, financial assurances may be provided by the
owner or operator, by any 3rd party. or by any combination of per-

R11-2-909. Financial Assurance of More than 1 Owner or
Operator of a Single Unit

Whenever 2 or more persons or entities are named as owners or
operators in a single exploration operation ot mining unit the own-
grs or operators may limit the scope of their individual financial
assurances so long as their financial assurances, in total, warrant
performance of all conditions and requirements of the Act this
Chapter. and the approved reclamation plan,

R11-2-910. Application for Release of Financial Assurance

A. The financial assurance shall not be released until all condi-
tions and requirements of the Act this Chapter, and the
approved reclamation plan have been satisfied.

B, Within 60 davs after receiving a request for release of a finan-
cial assurance, the State Mine Inspector, or a designated agent,
shall inspect the expioration gperation or mining unit to deter-
mine whether the owner or operator has fulfilled the require-
ments of the aggroved reclamation plan 1 and either:

L Approve the release of the financial assurance or portion

thereof as requested: or
2. Notify the operator in writing that the requested financial

assurance will not be released, the reasons why, and the
measures necessary to satisfy the requirements of the

approved reclamation plan,

- o’ C. I arequest to release is denied, D y app
may _not occur during the 120 davs beginnin = decision nied, the operator may appeal the
f_“ ﬂ;f' C;‘tfhotjh rec:mt of the no::ce Ogiﬁncgg?' D. The 60 days within which the State Mine Inspector, or a desig-
I\]/(I)‘n VI 0 tero nerggoperzo;a_w nated agent, shall respond to a request to release a financial
%WMM assurance may be extended by mutual agreement if conditions
...__....1?.....11‘? t?: . tor fails ide alt prevent an inspection of the reclaimed fand.
L8 - ‘;_0 ner !or ODeraW E. The State Mine Inspector shall release the transferor’s finan-
nate fmancla; assurance that Meets e requires cial assurance mechanism upon receipt of alternate financial
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assurance that meets the requirements of the Act and this
_ Chapter from the tfransferee.
R11-2-911. Forfeiture Criteria/Forfeiture of Financial

Assurance
A. A financial assurance mechanism filed with the State Mine

receipt requested). express mail (with a receipt). or hand delivery
the financial assurance is subfect to forfeiture and adviséthat owner
and operator of the right to a hearing under A.R.S. Title 41, Chapter
6,

-

R11-2-913,  Avoidance of Forfeiture

Inspector, any state apency. or any federal agency is subiect to
forfeiture if any of the following exist:

1. An exploration operation_or mining unit has been com-
pleted, abandoned. or temporarily closed for a period
greater than allowed bv the Act or this Chapter without
initiating reclamation;

An_exploration operation or mining unit has been com-
pleted, abandoned. or temporarily closed for a period
greater than allowed by the Act or this Chapter and the
owner or operator stops or suspends any_ongoing recla-
mation as determined by the State Mine Inspector;

The operator stops conducting business in the state of
Arizona and does not transfer the approved reclamation
plan_and financial assurance to a new operator under
ARS. §27-028

The operator stops conducting business due to_insol-
vency. bankruptey, receivership, or misconduct under

The operator fails to comply with the conditions of the
financial assurance mechanism: or

6. The owner or operator fails to reclaim the surface distur-
bances under the approved reclamation plan, the Act or
this Chapter,

B. Where the financial assurance has been filed with an agency of
the federal government. the State Mine Inspector shall noti

that agency and reguest forfeiture action to be taken.
R11-2.912. Notification of Forfeiture Action

At Ieast 30 davs before exercising forfeiture, the State Mine Inspec-
tor shall notify both the owner and onerator by certified mail {return

o

I
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The State Mine Inspector shall advise both the owner and operator
subiect to R11-2-911 of the conditions under which forfeiture may
be avoided. The conditions may include:

L. Anagreement by the owner and operator or another party

to perform reclamation operations under a compliance
schedule, determined by the State Mine Inspector, which
meets the conditions of the Act. this Chapter, and the
approved reclamation plan,
A surety bond to complete the reclamation or a portion of
the reclamation applicable to the financial assurance
increment if the surety can show an ability to complete
the reclamation under the Act this Chapter, and the
approved reclamation plan,

R11-2-914. Notice of Exercise of Forfeiture

A. The State Mine Inspector shall provide written notice by certi-
fied mail (return receipt requested) of any exercise of forfei-
ture of financial assurance to all principals and sureties.

B. The State Mine Inspector shall provide written notice of the
right to a hearing as prescribed under A R.S. Title 41. Chapter
6. to all principals and sureties.

R11-2-915. Term of Financial Assurance

Financial assurance shall be required until reclamation is consid-
ered complete by the State Mine Ingpector. The State Mine Inspec-
tor_shall prompily conduct an inspection when notified by the
owner or operator that reclamation is complete. The full release of
financial assurance shall be evidence the owner or operator has
reclaimed as required by the Act, this Chapter, and the approved
reclamation plan,

o

NOTICE OF PROPOSED RULEMAKING

TITLE 17. TRANSPORTATION

CHAPTER 4. DEPARTMENT OF TRANSPORTATION
MOTOR VEHICLE DIVISION

PREAMBLE

1. Sections affected:
R17-4-449

2, The specific authority for the rulemakin
implementing (specific):

Authorizing statute: A.R.S. § 28-202

Implementing statute: A.R.S. § 28-1085.01

Rulemaking Action:
New Section

including both the authorizing statute (ceneral) and the statutes the rules are

3. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Randall X. Ramsey

Address: Motor Vehicle Division Executive Hearing Office
4747 North Seventh Avenue
Phoenix, Arizona 85013-2401

Telephone:  (602) 255-7737

Fax: (602) 241-1624

February 23, 1996

Page 1013

Volume 2, Issue #8




Arizona Administrative Register
Notices of Proposed Rulemaking

4. An explanation of the rules, including the agency’s reasons for initiating the rules:

The Motor Vehicle Division is promulgating the rule to allow 3rd parties to issue oversize and overdimensional vehicle permits.
The rule sets forth the criteria for 3rd-party contractor authorization and 3rd-party issuer certification. The rule further defines the
responsibilities for 3rd-party contractors and 3rd-party issuers. Once the rule is in place, a motor carrier needing an oversize or
overdimensional permit will be abie to obtain the permit from either the state or from a 3rd-party confractor.

5. Ashowing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a pelitical subdivision ef this stafe:
Not applicabie.

6. The preliminary summary of the economic, smail business, and consumer impact:
Haulers who have need for oversize and overdimensional permits will be able to save time by having the convenience of issuing
their own permit or obtaining it from the state or a 3rd-party. It is not anticipated that the issuance of a permit will be profitable for
3rd-party contractors other than time savings. S$mall businesses will not be adversely affected by this rule. The Motor Vehicle
Division will spend less time issuing permits but will incur time administering the 3rd-party contractor program; it is not known
whether the adoption of the rule will result in a cost or a savings to the Division.

7. Ihe name and address of agency personnel with whom persons may communicate regarding the accuracy of the economic,
small business, and consumer impact statement:

Name: Randall X. Ramsey
Address: Motor Vehicle Division Executive Hearing Office
4747 North Seventh Avenue

Phoenix, Arizona 85013-2401

Telephone:  (602) 255-7737
Fax: (602) 241-1624

8. The time, place, and nature of the proceedings for the amendment of the rules:
Wiritten comments will be accepted at the address listed above until 5 p.m. April 1, 1996. Public hearings to receive oral com-

ments regarding this proposal will be held as follows:
Date: March 27, 1996
Time: 10 am.

Location: Department of Transportation
3565 South Broadmont, MVD Conference Room
Tucson, Arizona

Pate: March 28, 1996
Time: lpm.

Location: Department of Transportation
206 South 17th Avenue, ADOT Auditorium

Phoenix, Arizona
Date: March 29, 1996
Time: 11 am.

Location: Department of Transportation
211 West Aspen, City Hall Building
Flagstaftf, Arizona

Individuals who wish to make oral comments by telephone may call (602) 255-7737 on March 26, 1996, from 1 p.m. to 4 p.m.

The Department of Transportation follows Title II of the Americans with Disabilities Act, The Department of Transportation does
not discriminate against persons with disabilities who wish to make oral or written comments on proposed rulemaking or other-
wise participate in the public comment process. Individuals with disabilities who need a reasonabie accommodation (including
auxiliary aids or services to participate in the above scheduled hearings), or who require this information in an alternate form, may
contact the Executive Hearing Office (602) 255-7737 as soon as possible so that the Department of Transportation will have suffi-
cient time to respond.

To request accommodation to participate in the public comment period or obtain this notice in large print, Braille, or on audiotape,
contact Randall X, Ramsey at (602} 255-7737, P.O. Box 2100, Mait Drop 507M, Phoenix, Arizona 85013,

9. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.
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10. Incorporations by reference and their location in the rules:

Authorization Procedure dated January 28, 1991,
11. The {full text of the rules follows:

Notices of Proposed Rulemaking

R17-4-449(F)(2) incorporates by reference the Department of Transportation Administrative Procedures, Chapter 6.02 Travel

TITLE 17. TRANSPORTATION

CHAPTER 4. DEPARTMENT OF TRANSPORTATION
MOTOR VEHICLE DIVISION

ARTICLE 4 MOTOR CARRIERS

Section
R17-4-449.  Third-Party OQverdimensional and Overweight Vehi~
cle Permit Contractors and [ssuers

ARTICLE 4. MOTOR CARRIERS

R17-4-449. Third-Party Overdimensional and Overweight
Vehicle Permit Contractors and Issuers
A. Definitions. In this Section. unless the context otherwise

requires:
"Third-party contractor” reans & business entity autho-
rized by the Division to emplov 3rd-party issuers.
2. Director’ means the Assistant Director for the Motor
Vehicle Division of the Department of Transportation or
the Assistant Director’s designee. )
"Division” means the Motor Vehicle Division of the
Department of Transportation,

&

“Normal business hours” means open for the transaction
of business from 8 am. until 3 p.m. each dav from Mon-

day through Friday except holidays.
“Permit” means a document issued by the Division that

authorizes a person to transport overweight or overdi-

mensional vehicles or cargo on state hishways.

"Third-party issuer” means a person certified by the

Director to issue permits.

3rd-party contractor Requirements. :

1. Ifa 3rd-party contractor is incorporated. the corporation
shall be in pood standing with the Corporation Commis-
sion _and shall file an annual report.

2. A 3Jrd-party contractor and each partner. officer. and

director. and an employee or_individual who exercises

operational control over the issuance of a permit shall not
have had an authorization to do business revoked or sus-
pended by the Director in the prior 3 years.

The 3rd-party contractor and each partner, officer, direc-

tor, and emplovee and individual who has operational

control over the issuance of a permits shall not have a

final conviction for a felony within Arizona or for a final

conviction outside Arizona that would be designated a

felony if committed within Arizona. These individuals
shall not have within 10 vears before application for
authorization as a 3rd-party contractor, a final conviction
within Arizona for a misdemeanor set forth below or a
final conviction outside Arizona that would be desipnated
as 1 of the misdemeanors set forth below if committed
within Arizona:

ARS. 813-2703 False Swearing: classification;

—————————

ARS. 8§ 13-2704 Unsworn falsification: classifica-

ELISTEE ST 1At HE ok ST
tion;

ARS. § 132705 Periury by inconsistent state-
ments:
ARS. 8§ 13.2605 Commercial bribery: classifica-

tion: exception;
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ARS § 13-2407 Tampering with a public record;
classification;

ARS § 13-2405 Compounding; classification;
ARS § 13-2402 Obstructing government opera-
tions; classification:

AR.S. § 13-2316 Computer fraud; classification;
ARS. § 13-2202 Deceptive business practices:
classification;

ARS § 13-2109 Credit card transaction record
theft: classification;

ARS. § 13-2108 Fraud by person authorized to pro-
ARS. § 13-2105 Fraudulent use of a credit card:

classification;

ARS. § 13- 2104 Forgery of a credit card: classifi-

cation;

ARS § 13-2103 Receipt of anvthing of value
obtained by fraudulent use of a credit card: classifi-
cation;

AR.S. § 13-1807 JIssuing a bad check; viglation;
classification; and

p.  ARS § 13-1802 Theft; classification.

A 3rd-party contractor shall emplov at feast 1 individual
A 3rd-party contractor, except a povernmental entity,

shall maintain an office within Arizona with normal busi-
ness hours, ‘

If a 3rd-party contractor is not a resident of Arizona the
3rd-party contractor shall designate an agent or the Direc-
tor upon whom service of process may be made in Ari-
zona.

A 3rd-party contractor shall file and maintain a current
mailing address with the Director,

A _3rd-party_contractor shall not have had a license or
overweight permits or the issuance of cverdimensional or
overweight permits revoked or suspended in Arizona or
any other state.

A 3rd-party contractor shall be bonded as required by the
Director. In determining the amount of the bond required,
the Director shail consider the amount of permit fees and

the value of upissued permits that will be present at any
ime at the 3rd-party contractor's place of business.
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10. A 3rd-party contractor shall demonstrate financial

responsibility adequate to protect liability that may arise

from issuance of a permit. Adequate financial responsi-

bility shall be demonstrated as follows:

a. Havine commercial general lability insurance with
a limit of not less than $2.000.000 for each occur-
rence,  Umbrellafexcess Hability insurance may be
used for coverage in excess of the first $1.000.000 if
it provides the same coverape and has the same
endorsements. exclusions, and conditions ag the pri-
mary insurance. If the deductible provision of the
3rd-party _contractor’s liability insurance policy

Volume 2, Issue #8
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exceeds $100.000. a principal of the 3rd-party con-
tractor shall provide the Director with a sworn affi-
davit statingthat the Department of Transportation
and the state of Arizona are included in the 3rd-party
contractor's self insured program to the same extent
as_would be provided by an additional insured
gndorsement on the liability insurance policy.
Naming the Department of Transportation and the
state of Arizona as additional insureds on the liabil-
ity insurance policy of a 3rd-party contractor other
than a self-insured governmental entity.
Obtaining primary coverage from an insurance com-
pany licensed to do business in Arizona by the
Department of Insurance.
Including in the liability insurance policy a provi-
sion_that the Director be notified at least 30 days
before policy cancellation, nonrenewal or change in
provisions, Additionally, including a provision in
the policy that the Director be notified if the insur-
ance company becomes insolvent.
¢. Providing the policy, together with all endorsements
and exclusions, to the Director at time of application
for authorization as a 3rd-party contractor.

=
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11. The Division shall not authorize a business entity as 3rd-

party_contractor until the insurance policy by which the
business entity demonstrates adequate financial responsi-

bility is approved by the Director,

12. The Division shall place no limitations on an indemnifi-

cation provision in the contract between the 3rd-party
contractor and the Director,

13. For 3rd-pariv contractors that are governmental entities,

the Division shall nepotiate indemnification and insur-
ance provisions and include the negotiated provisions in
the Intergovernmental Apreement (IGA).

34, A 3rd-party contractor shall enter into a written contract

with the Director before conducting business as z 3rd-
party contractor, The contract shall include the following

provisions:

2 Anindemnification agreement,

b. The form and manner in which records are main-
tained,

& Security provisions for protecting computer access

and data received from the Division. and
d.  The class of permits that mav be issued.

13. The Envelope Permit Advisory Committee shall approve

the form of the contract used by the Division and 3rd-
party-contractors.

16. A business entity other than a governmental entity. shall

Th

have been in operation and in good standing with the
Division for 3 vears before applying for authorization as a
3rd-party contractor,

ird-pa;

party Issuer Certification Requirements.

L
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A 3rd-party issuer shall be at least 18 vears of age and
emploved by a 3rd-party contractor.

A 3rd-party issuer shall complete the Division's training
program for 3rd-party issuers and comply with continu-

ing education requirements of the Division.
A 3rd-party issuer shall not have a final conviction for a

felony within Arizona or a final conviction outside Ari-

Zona that would be desicnated a felony if committed
within Arizona.

In the 10 vears before applving for certification, a 3rd-
party_issuer shall not have a final conviction within Ari-

zonga for a misdemeanor set forth in subsections (B)(3){a)

through or a final conviction outside Arizona that
would be designated as 1 of the misdemsanors set forth in

=]
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5.

subsections (B)(3)(a} through (p) if committed within

Arizona,
A 3rd-party issuer shall comply with all statutes, rules,

and contract provisions governing the issuance of overdi-
mensional and overweight permits,

Application.

L

2.

3

The Division shall provide the application for 3rd-party
issuer certification_and 3rd-party contractor authoriza-
tion. The completed application shall be submitted to:

Arizona Motor Vehicle Divigion, 1801 West Jefferson
Street. Phoenix, Arizona 835007,

A 3rd-party contractor applicant and 3rd-party issuer
applicant shall submit fingerprints to the Division and be

subject to a random criminal background investigation
with the costs borne by the applicant,

The Division shall obtain a criminal history check, which
includes an inquiry o the criminal identification section
of the Department of Public Safety for each 3rd-party
contractor applicant and 3rd-narty issuer applicant. Upon
notification by the Department of Public Safety that the
applicant has not been convicted of a violation that would
prohibit the applicant from obtaining a 3rd-party contrac-
tor authorization or 3rd-party issuer certification. the
Director shall conditionally issue & 3rd-party contractor
authorization or 3rd-party issuer certification pending
completion of the criminal history check if the applicant

meets all other requirements of this tule and the contract.

Duties and Responsibilities of 3rd-party contractor.

1.
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A 3rd-party contractor shall retain records of all permits
issued for 3 vears after expiration of the permit, includ-
&  Accounting records documenting receipt, deposit.
and transmittal of fees;
b.  Conpies of permit applications; and
¢ Copies of permits issued.
A 3rd-party contractor shall issue a permit only if the per-
mit applicant meets all requirements of the rules and stat.
utes poverning overdimensional and overweight permits,
A 3rd-party contractor shall issue a Class C permit only
after obtaining the approval of the Assistant State Engi-
peer for Maintenance, Department of Transportation.
Upon notification by the Division. a 3rd-party contractor
shall not issus a permit to an applicant whose permit ptiv-
ileges for that type of overdimensional or overweight per-
mit are suspended or revoked,
A 3rd-party contractor shall make records available for
and cooperate in an audit by the Director,
A 3rd-party contractor shall comply with all rules, stat-
utes, and confract provisions governing the duties and
responsibilities of the 3rd-party contractor.
A 3rd-party contractor shail collect permit fees and for-
ward the collected fees to the Director by the close of the
next business day.
If & 3rd-partv_contractor adds or changes a partner,
officer, or director. or an other individual who may con-
trol the permit operation. and the new officer, director or
other individual who may contro] the permit operation
was not included in the application for authorization as a
3rd-party contractor, the 3rd-partv contractor shall
within 30 days of the change, notify the Director in writ-
ing. The new pariner. officer, director, or individual who
may control the permit operation shall comply with this
rule and the provisions of the contract between the 3rd-
party confractor and the Director, and shall be subjectto a
random criminal background investization with the cost
borne by the 3rd-party contractor.
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1. Toensure compliance with autherization and certification
tequirements, the 3rd-party contractor shall be subject to
random, on-site inspections, of business records during
normal business hours by the Division. state, county, and
local law enforcement agencies.

A _3rd-party_contractor. except a governmental entity

located outside of Arizona, shall store and make business
records available for audit at the 3rd-party contractor's

place of business in Arizona A governmental entity
located outside of Arizona shall make business records of

the sovernmental entity available at a desisnated location
within Arizona or at the governmental entity’s place of
business outside Arizona as ordered by the Director
Audits shall be conducted at the 3rd-party contractor's
expense. The 3rd-party contractor shall prepav_audit
expenses. including per diem and travel expenses. in
accordance with Department of Transporfation Adminis-

trative Procedures, Chapter 602 Travel Authoriration
Procedure dated January 28 1991, which is incorporated
into this rule by reference and on file at the Office of the

Secretary of State and at the Department of Transporta-
tion Motor Vehicle Division Executive Hearing Office.

This rule does not include later amendments or editions
of the incorporated matter,
3. The Director shall revoke the authorization of a 3rd-party
contractor that fails to cooperate in an audit.
G. Denial and Revocation: Appeal.
1. The Birector shall deny an application for 3rd-partv issuer 10.

certification or 3rd-party contractor authorization if the
apphicant fails to_meet the requirements set forth in this

rule,
The Director shall denv an application that contains a
material omission or false statement and shall not accent
another application from the denied applicant for 12 11
months from the date the original application is denied,
3. If the Director determines that a 3rd-party issver or 3rd-
party contractor no longer meets the requirements of this
rule or the terms of the contract between the Division and
the 3rd-party issuer or 3rd-party contractor. the Director
shall revoke the 3rd-party issuer certification or 3rd-party

contractor authorization.

F. Audit 4

[
-

i

[

i

b

i

H the Director determines that a 3rd-party issuer or 3rd-
party contractor has violated the provisions of this rule or
other rule or statute, the Director shall revoke the 3rd-
party issuer certification and 3rd-partv contractor authori-
zation,

Before revoking a 3rd-party issuer certification and 3rd-
party contractor authorization, the Director shall notify
the 3rd-party issuer and 3rd-party contractor of immedi-
ate suspension and intent to revoke. The notice shall be
sent by first-class mail, postage prepaid, to the address of
the 3rd-party contractor on file with the Director.

The Direcior shall ensure that the notice informs the 3rd-
party, contractor that neither the contractor nor the 3rd-
party issuer is authorized to issue permits and of the right
to.a hearing and the procedure for requesting a hearing,

Within 15 davs after the notice of immediate suspension
and intent to revoke is mailed to the 3rd-party contractor,

the 3rd-party contractor may request a hearing by mailing
or delivering a written request to: Executive Hearing

Office, Motor Vehicle Division. 1801 West Jefferson,
Phoenix, Arizona 85007,

The order of revocation becomes effective 25 days after
the Director mails the notice of immediate suspension
and intent to revoke unless the 3rd-party contractor sub-
mits a timely request for hearing.

The Division shall provide notice and conduct hearings,

rehearings, and appeals in accordance with AR.S. § 41
1061 et seq. and AA.C. R17-4-901 et seq.

The Division skall not allow a former 3rd-party contrac-
tor or 3rd-party issuer to reapply for authorization or cer-
tification following revocation if the revocation is based

on a fraudulent act or a knowing and intentional violation
or attempt to_violate the provisions of the contract, this

rule or an other related rule or statute.

1f an application for 3rd-party issuer certification or 3rd-
party contractor authorization is denied, the Director shall

send notice of the denial by Ist-class mail, postage pre-
paid, to the address shown on the application and shall
inform the apnlicant of the right to a hearing and the pro-
cedure for requesting a hearing.

NOTICE OF PROPOSED RULEMAKING

Editor’s Note: Two sets of rules appear in the following Notice of Proposed Rulemaking. The Department of Environmental
Quality adopted rules on April 12, 1992, that were exempt from the requirements of A.R.S. Tile 41 and therefore not filed with
the Office of the Secretary of State. Fees adopted in the exempi rulemaking process are currently in effect, however, so in the .
interest of public information we are printing both the rules that are on file with our Office and the exempt rules adopted in
1992. A detailed history of these rules is contained in the following preambie.

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 9. DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER POLLUTION CONTROL

PREAMBLE
1. Sections Affected Rulemaking Action
R18-9-123 Repeal
R18-9-123.1 Repeal
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2" The specific authority for the rulemaking, including both the authorizing statute(general) and the statutes the rules are

implementing (specific):
Authorizing statute: A R.S. § 49-104

Implementing statute: ARS. § 49-203

3.  The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Margaret L. McClelland or Martha 1., Seaman
Address: Department of Environmental Quality
3033 North Central Avenue
Phoenix, Arizona 85012
Telephone: (602) 207-2222
Fax: (602) 207-2251

4. Anexplanation of the rule, including the agency's reasons for initiating the rule:
The purpose of this rulemaking is to repeal R18-9-123 which establishes aquifer protection permit fees, and R18-9-123.1 which
repeals the provision for review of the bill. Simultaneously, the Department proposes, in a companion rulemaking, to adopt R18-
14-101 through R18-14-106 and R18-14-201 through R18-14-206, Water Quatity Permit and Compliance Fees, a more compre-
hensive water quality fee rulemaking. The companion rulemaking will contain all water quality permit and compliance fee rules,
including those for Aquifer Protection Permits, making R18-9-123 and R18-9-123.1 no longer necessary.

This rulemaking will repeal R18-9-123 and R18-9-123.1, the exempt rulemaking adopted by the Director and effective on April
12, 1992. This rulemaking was exempt from the requirements of A.R.S. Title 41 and was not published by the Office of the Sec-
retary of State in the Arizona Administrative Code, but these are the fee rules which are currently effective for the aguifer protec-
tion permit program. The April 12, 1992, rules superseded the previous rulemaking, R18-9-123, which appears in the drizona
Administrative Code (Supp. 89-3). While the April 12, 1992, rulemaking effectively repealed the September 27, 1989, rule, the
September 27, 1989, rulemaking continues to appear in the Arizona Administrative Code with no indication that it was repealed
and superseded by a later, exempt rulemaking. This rulemaking also repeals the September 27, 1989, rulemaking.

5. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a pelitical subdivision of this state:
Not applicable.

6. The preliminary summary of the economic, small business and consumer impact:
The proposed rulemaking repeals the fees for Aquifer Protection Permits. However, since the purpose of this repeal is to relocate
the fees in a newly proposed Article (see Notice of Proposed Rulemaking for 18 A.A.C. 1. Permit and Compliance Fees) and will
continue to be mandated, the Department does not anticipate any economic impact o any entity in the state, including small busi-
nesses and consumers.

7. The name and address of agency personne with whom persons may communicate regarding the accuracy of the economic,
smatll business, and consumer impact statement:

Name: Margaret L. McClelland or Martha L. Seaman
Address: Department of Environmental Quality
3033 North Central Avenue
Phoenix, Arizona 85012
Telephone: (602) 2072222
Fax: {602 207-2251

9. The time, place, and nature of the proceedings for the adoption, amendment, or repeal of the rule or, if no proceeding is
scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
The Department shall hold oral proceedings to receive public comments in accordance with AR.S. § 41-1023. The time, place,
and location of the hearings are listed below:

Date: March 25, 1996

Time: 10 am,

Location: Department of Environmental Quality
3033 North Central Avenue
Public Meeting Room
Phoenix, Arizona 85012
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Date: March 26, 1996
Time: i0am.
Location: Flagstaff City Hall

Flagstaff City Council Chambers
211 West Aspen
Flagstaft, Arizona

Date: March 27, 1996

Time: 9:00 a.m.

Location: Mayor and City Council Chambers
255 West Alameda

Tucson, Arizona

‘The Department will accept oral or written comments which are received by 5 p.m. on April 2, 1996, or postmarked not later than
that date.

The Department is committed to complying with the Americans with Disabilities Act. If any individual with a disability needs any
type of accommodation, pleas contact the Department at least 72 hours before the hearing.

9. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.

10. Incorporations by reference and their location in the rules:
None,

i1, The full text of the rales follows:

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 9. DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER POLLUTION CONTROL

ARTICLE 1. AQUIFER PROTECTION PERMITS

Section

RIS-0-333- ifor P on PesmitApplicationE

ARTICLE 1. AQUIFER PROTECTION PERMITS

Ri8-0-133: Aquifer-ProtectionPermit-ApplientionTeey
A 04 gppheatten-$on-a ciyiditaldran &
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NOTICE OF PROPOSED RULEMAKING

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 14. DEPARTMENT OF ENVIRONMENTAL QUALITY
PERMIT AND COMPLIANCE FEES

PREAMBLE
1. Sections Affected Rulemaking Action
Article 1 New Article
R18-14-101 New Section
R18-14-102 New Section
R18-14-103 New Section
R18-14-104 New Section
R18-14-1G5 New Section
R18-14-106 New Section
Article 2 New Article
R13-14-201 New Section
R18-14-202 New Section
R18-14-203 New Section
R18-14-204 New Section
R18-14-205 New Section
R1i8-14-206 New Section

3. The specific authority for the rulemaking, including both the authorizing statute (generaf) and the statutes the rules are
implementing (specific):
Authorizing statutes: AR.S. §§ 49-104(C), 49-203(A)7), 49-209(A), 49-241(G), 49-241.02, 49-242, 49-332(A), 49~
353(A)(2)(b), and 49-362(AX7).
Impiementing statutes: A.R.S. §§ 49-104, 49.203, 49-241, 49-242, 49-332, 49-353, and 49-362.

3. The name and address of agency personnel with whom persons may communicate regarding the rolemaking:

Name: Margaret L. MicCleiland or Martha L. Seaman
Address: Department of Environmental Quality
3033 North Central Avenue

Phoenix, Arizona 85012-2809
Teiephone:  (602) 207-2222
Fax: (602) 207-2251

4. Anexplanation of the rule, including the agency's reasons for initiating the vule:
The purpose of this proposed rulemaking is to establish comprehensive fees for the water and wastewater regulatory programs
administered by the Department of Environmental Quality (hereafter "ADEQ"). These fees will be used to support the construc-
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tion review, permitting, and compliance services performed by ADEQ personnel and ensure that those services are carried out in a
timely, professional manner.

L.

Backga_‘ound for These Proposed Rules

ADEQ is responsible for conducting construction reviews, issuing permits, and routinely inspecting over 8,000 water and
wastewater facilities throughout the state. Historically, the funding for these activities has come from either the general fund
or the Water Quality Assurance Revolving Fund (WQARF).

In its recent sessions, the Arizona Legisiature has enacted numerous user fee requirements for the professional services of
ADEQ. The legislative intent of these fees is to transfer the cost of these environmental services away from the general tax-
payers to those individuals, municipalities, companies and corporations which require environmental permits and plan
reviews in order to construct or operate their facilities.

State law currently authorizes ADEQ to assess and collect fees for a variety of services which are designed to control or elim-
inate potential threats to public health and the environment. To date, the only fees which ADEQ has established for its water
programs are those associated with the Aquifer Protection Program (hereafter "APP") (see A A.C. R18-9-123, effective April
12, 1992},

This proposed rulemaking implements statutorily mandated requirements for assessing and collecting fees for drinking water
and surface water activities, as well as revises the existing APP fees. The proposed rules also consolidate all water quality fee
rules into 1 Chapter, making it much easier for the regulated community to find the fee rules to which they are subject.

In order to ensure that the proposed fees are fair, equitable, and reflect the actual cost of delivering its professional services,
ADEQ contracted with Arthur Andersen and Company, an independent coniractor, to study ADEQ's permitting, plan review,
and compliance processes. The study determined the costs ADEQ incurs in providing these services. The study, which pro-
jected out these costs through Fiscal Year 2001, was completed in April 1995, and is available for public review. Persons
interested in reviewing the study may do so by contacting Patricia Nowack, in the Budget Unit of the Office of Fiscal Ser-
vices. The assumptions and conclusions of this study form the basis for today's proposal. However, these basic assumptions
are also discussed below.

A Notice of Docket Opening for this proposal appeared in 1 A.AR. 2339, November 13, 1995, ADEQ is also proposing a
companion rule which repeals R18-9-123 and R18-9-123.1. The provisions of these rules will be contained within this rule-
making,

Specific Section-by-Section Explanation of This Proposal

The Section-by-Section explanation of these proposed rules is organized as follows:
1. Fee Services

Hourly Rates

Initial Fees

Maximum Fees

Fee Assessment and Collection

= S o

Appeal Process

1. Fee Services
Today’s proposal covers fees for both drinking water and wastewater services provided to the public. State law requires
persons, planning to construct or modify drinking water treatment plants, water storage facilities and distribution lines,
to submit plans, drawings and specifications for these projects for ADEQ review and approval prior to initiating con-
struction.

The ADEQ review ensures that project designs are consistent with state standards and ensure the integrity and safety of
the project. A facility which is used to collect, treat and dispose of domestic wastewater or sewage must undergo similar
scrutiny. The ADEQ plan review also involves an inspection by ADEQ of the site where the facility or activity is to be
located to ensure its suitability.

For many practical reasons, contractors frequently modify construction projects in order to address unforeseen circurn-
stances at the site. To ensure these modifications do not jeopardize public health or the environment, ADEQ also
reviews the "as built” construction before a project may be operated or used. As built construction is evaluated by
reviewing-another set of plans and drawings which depict changes or modifications from the original approved plans and
drawings, and an inspection of the facility as constructed.

In addition, there are a number of permits which an owner or operator may need to obtain prior to operating a facility.
These permits include an aquifer protection permit (APP) which authorizes a discharge to groundwater, an national pol-
lutant discharge elimination system (NPDES) and dredge and fill permit which authorize discharges to surface waters,
and a reuse permit, which authorizes the reuse of effluent from wastewater treatment facilities.
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Finally, ADEQ has an ongoing duty to ensure that drinking water and wastewater facilities are operated in compliance
with all applicable standards and requirements. To fulfill this responsibility, ADEQ conducts routine visits to these
facilities, many of which are located in remote parts of the state. The legisiature, in A.R.S. §§ 49-104(C), 49-203(A)(7),
and 49-362(A)(7) authorized ADEQ to charge inspected facilities reasonable fees for these site visits,

Historicalty, the demand for ADEQ's professional services has been reasonable. In the past, ADEQ, has been able to
provide sufficient resources to undertake construction plan reviews, issuance of permits and compliance inspections for
water programs. However, the state-wide demand for these services, particularly wastewater services, has exploded in
recent years. ADEQ's budget can no longer match the ever-increasing requests for services. Moreover, both ADEQ and
the Legislature have recognized for some time that the direct benefits of ADEQ's activities primarily accrue to individu-
als who own or operate drinking water and wastewater facilities.

Consequently, the state is moving to a fec-for-services approach to augment ADEQ's general fund budget established
each year by the Legislature. Basically, the concept requires that those who benefit most from ADEQ's professional ser-
vices, and who desire timely action on the part of ADEQ, should pay the actual cost of providing those services.

Sections R18-14-102 and R18-14-202 list the ADEQ services for which fees will be charged. A separate fee will be
charged for approvals to construct, approvals of construction, construction approval extensions, aquifer protection per-
mits, reuse permits, national pollutant discharge elimination systern (NPDES) permits, dredge and fill permits, determi-
nations of applicability, water quality certifications, dry well registrations, significant industrial user registrations, and
compliance inspections.

The public is specifically invited to comment on the scope of these lists, Comments should address the need to charge
fees for these services as well as other ADEQ activities which should be fee-based.

2. Hourly Rates
Fees for ADEQ professional water and wastewater services are proposed to be charged at an hourly rate. ADEQ pro-
poses that the hourly rate used by the drinking water and wastewater programs be $49.00 per hour, based on resuits from
the study by Arthur Andersen and Company. The public is invited to comment on the use of an hourly rate. Comments
may also propose and justify an alternative hourly rate.

Note that the fees for processing dry well registrations, significant industrial user registrations, and approving water
quality certifications for nationwide dredge and fill permits are flat fees and are not calculated on an hourly rate. Inthe
case of dry well registrations, the $10 fee is established by statute at ARS, §49-332(A). Similarty, the $250 significant
industrial user registration fee is established by A.R.S. § 49-209. For nationwide dredge and fill permits, ADEQ esti-
mates the actual costs at $200 and proposes that amount as a flat fee.

To determine the actual fee for a particular ADEQ service, the hourly fee is multiplied by the number of hours used to
complete the service. The actual amount of a particular fee will depend on the amount of time needed to complete the
service. The amount of time needed is directly related to complexity of the project or facility.

A flat rate, or even a matrix of fees was considered for use beyond those fees established by statute. However, ADEQ
determined that these could result in fees which are too high for simple projects and insufficient for complex projects.
ADEQ believes that fees based on an hourly rate will result in the most accurate calculation of actual costs for each
project.

Although it proposes an hourly rate, ADEQ is aware of the need for some cerfainty on the part of the regulated commu-
nity regarding the maximum that an ADEQ service might cost. Therefore, the maximum cost for various services is
capped with a not-to-exceed dollar figure. This "not to excee " doliar figure can be used for planning purposes.

The hourly rate is based on the actual costs incurred by ADEQ in performing a particular service. The hourly rate
reflects the costs for supplies, equipment, including photocopying, compliance sampling conducted during inspections
and subsequent laboratory analysis, and travel costs. The hourly rate also reflects the average ADEQ professional sal-
ary of those employees performing these functions. :

“The hourly rate has been calculated in the following manner. A standard work year consists of 2,088 hours. Hours were
classified into non-billable administrative, non-billable programmatic and billable programmatic. Annual hourly rates
were calculated based upon salary, estimated billable hours, operating and equipment costs, and section/unit and admin-
istrative allocations.

Hourly rates were calcuiated based on average salaries for each group of employees. Unit managers and unit administra-
1ive costs are allocated based on unit staffing ratios. Section overhead is allocated to all technical employees in the sec-
tion. All overhead and administrative costs are allocated on a prorated basis between biliable and non-billable.

Section overhead includes all section personnel not directly assigned to a specific unit. The costs associated with these
personnel are aliocated to the technical employees on a straight ling basis by dividing the "total section overhead” by the
number of section employees. Howevet, the hourly rate does not reflect employee benefits or overhead. These costs
will continue to be borne by the state.

Finally, ADEQ reserves the right to waive fees associated with determinations of applicability in the APP where the
determination is that the APP program does not apply to the activity or facility.
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Initial Fees

in order to ensure that ADEQ is compensated for its services and that requests for assistance are not frivolous, ADEQ
proposes, in R18-14-103 and R18-14-203, that all applications for construction and permit reviews be accompanied by 2
reasonable initial fee.

The initial fees for the water quality protection services are set forth in 2 tables identified as Schedule A and Schedule B.
Schedule A lists the initial fees to accompany permits and determinations of applicability. The permit fees are divided
by type of facility because certain types of facilities are more resource intensive than others. The schedule also differen-
tiates between a new permit and a modification to an existing permit in order to reflect the less expensive actual costs of
modifications.

Note also that the proposal does not include the 40% initial fee discount currently available for multiple applications for
aquifer protection permits,

Schedule B lists the initial fees for services other than permit issuance. There are no proposed initial fees for clean clo-
sure plans or compliance inspections. Fees for these services will be billed at the time that ADEQ completes its review
of the closure plan, and transmits the inspection report to the owner or operator.

ADEQ expects that most projects will cost more than the initial fee. However, R18-14-203(C) allows ADEQ to estab-
lish a lower initial fee for water quality protection services where the final fee is Hkely to be less than seventy percent of
the otherwise applicable initial fee.

Adfter the effective date of these rules, ADEQ will not process a new construction or permitting application until the ini-
tial fee is paid in full. Applications already in house prior to the effective date will not be subject to the fees in these
rules. The initial fee will be credited towards the total fee to be charged at the conclusion of the ADEQ service. In the
event the actial cost is less than the initial fee, ADEQ will refund any remaining balance.

Maximum Fees

ADEQ is aware that a cap on the total cost for its professional services is appropriate. These maximum fees are set out
in R18-14-104 and R18-14-204. As with the initial fees, we have designated maximum fees by facility type and the
nature of the services being conducted by ADEQ. Note that the fees associated with aguifer protection permits are
capped at levels prescribed by AR.S. § 49-241.02. The public is invited to comment on whether the other maximum
fees should be set at higher levels in order to ensure that fees cover all actual costs of ADEQ's services.

Fee Assessment and Collection

Once adopted, these fees will be applicable to any of the professional services cited in R18-14-102 and R18-14-202.
However, inspection fees will not be assessed where the site visit occurred prior to the effective date of these rules.
Similarly, other services performed prior to the effective date will not be subject to these fees with the exception of agui-
fer protection permits.

Up to the effective date of these rules, ADEQ will continue to charge fees for aquifer protection permits based on the
existing hourly rate and maximum fees set out in R18-9-123. 1In addition, after the effective date of these rules, ADEQ
will not begin to review a new construction plan or permit application until the initial fee is paid in full. Similarly, after
completing its review, ADEQ will not issue & permit or approval (or project denial) until the fee is paid. Construction
projects and permits already in progress need not submit either this initial fee, or any additional fees identified in these
rules.

For billing purposes, where the actual cost of the service exceeds the initial fee, ADEQ will send a final itemized bill for
the outstanding balance to the owner. Upon full payment of the bifl, ADEQ will issue a permit or approval (or a project
denial) on the proposed project. Similarly, once a compliance inspection is completed (i.e., after the report is transmitied
to the facility owner or operator), ADEQ will prepare a bill for the inspection which shall be sent to the owner or opera-
tor. This bill shall be paid within 30 days of receipt of the bill.

All fees shall be paid by a cashier's check or money order made payable to ADEQ. Fee monies will be deposited in the
Water Quality Fee Fund, or as otherwise authorized by law. ADEQ may collect unpaid bills in a similar manner to other
obligations owed to it. Past due payments may be subject to an interest rate charged in accordance with ADEQ policy
and state law. In addition, ADEQ shall not review or otherwise process any construction plan or permit application for
any facility, site or project owned by a person who has not paid all fees in full.

Pursuant to AR.S. § 49-112(B), counties administering the environmental and public health programs described by
these rules may adopt similar fees under Jocal law., Alternatively, counties with approved program delegations may
charge fees in accordance with these rules as if ADEQ personnel were performing the professional service itself. In such
cases, ADEQ will not levy a second fee for the work performed by county personnel.

Appeal Process
Persons wishing to dispute the amount of an actual fee may do so by petitioning the Director within 10 days after receiv-

ing the bill. The hourly rate cannot be appealed. The Director’s decision constitutes final agency action for purposes of
further judicial review,
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5. A_showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.

6. The preliminary summary of the economic, small business and consumer impact:
This question summarizes ADEQ's economic analysis to date on the anticipated economic impacts of today's proposed rules. This
analysis is required before rules can be finalized. The purpose of the analysis is to ensure that state agencies consider the eco-
nomic consequences of regulatory decisions prior to the adoption of rules.

The impacts discussed below are based on information available to ADEQ at the time of this proposal. ADEQ will continue gath-
ering information and refine its analysis and preliminary conclusions during the public comment period. Persons having any infor-
mation relevant to these issues are asked to forward this data to ADEQ during the public comment period. ADEQ will use this
information to cotplete a final analysis of the economic impacts which, along with the final rule, will be filed with the Secretary
of State. Therefore, the final economic statement may vary from the tentative conclusions set forth below. The remainder of this
staterment is organized as follows:

I.  Overview of Economic Impacts
1. Discussion of Specific Impacts
III. Preliminary Conclusions

I.  Overview of Economic Impacts

Historically, ADEQ has issued drinking water and wastewater construction approvals, operating permits and conducted com-
pliance inspections using general fund monies appropriated by the Legislature. With the exception of aquifer protection per-
mit applications received since 1992, persons owning or operating water and wastewater facilities have received ADEQ
services free of charge.

Today's proposed rules shift a substantial portion of this financial responsibility from the general state taxpayer to those indi-
viduals who directly benefit from those services. Therefore, the major cost savings of these rules ate enjoyed by taxpayers,
while the burdens become the responsibility of those persons owning or operating regulated drinking water and wastewater
facilities.

At present, ADEQ has a substantial backlog of water and wastewater construction reviews {over 780} and permits (over 700,
The fees generated by today's proposal will allow ADEQ to hire additional staff to address these backlogs and remain current
in the future. Decreased cycle times for construction reviews and permits mean that new construction will occur with signifi-
cant cost savings to facility owners, utility rate payers, and the land development community,

This resource shift also benefits taxpayers because a greater portion of the costs of approvals, certifications, permits and
inspections required by environmental legislation will be borne directly by the facilities and their customers rather than by all
taxpayers in the state.

As noted above, the proposed fee levels are documented by a Worklead Analysis and Rate Determination Study completed in
April, 1995 by Asthur Andersen and Co. Table I presents a summary of all the costs and benefits of the rule package. Calcu-
lated benefits are based on quantitative and qualitative sample data.

Based on the data collected, ADEQ expects that 57% of the categories listed will derive benefits which moderately or greatly
exceed costs. In all other categories where cost/benefits have been calculated, there are no significant differences expected
between benefits and costs.Table I indicates that this rule package is both prudent in terms of public policy, and reasonable in
terms of costs and benefits.

The proposed rule establishes an hourly rate for all water and wastewater fees (except flat fees) of $49.00. This fee, based on
the results of the Arthur Anderson and Company study, reflects certain costs to the state for review and processing construc-
tion reviews, permits and inspections. In the case of aquifer protection permits, this hourly rate is an increase from $31.84 to
$49.00 per hour, an increase of 54%.

The proposed rule also increases the maximum fees to the level established by statute. In the case of aquifer protection per-
mits, the statutory maximum is the lesser of $16,000 per permit or $25,000 per individual site. Fees are also proposed for
issuing reuse permits, construction, and compliance inspections, and closure plan reviews for sites considered to be "clean.”
Maximum compliance inspection fees range from £3,200 to $4,000.

The number of hours estimated to process an agui::

rotection permit varies with the type of facility and type of discharge.
Overall, this number ranges from 26 hours for

“ie permits to more than 2800 hours for very complicated permits.

Approximately, 65% of existing facilities that stil! .- :zuifer protection permits are estimated to be of average complexity.
Similarly, the number of hours estimated to proc:. i8¢ permit ranges from 32 to 248. Of the existing facilities that still
need reuse permits, 85% are estimated to be of o~ -+ .omplexity. The estimated costs for facilities of average complexity
is approximately $4,000.

ADEQ intends to streamline its aquifer protectic:: .rmit process for domestic wastewater treatment facilities that discharge

less than 5 million gallons per day, if that the wasizwater effluent can meet water quality and aquifer quality standards at the
"end of pipe." This reform will decrease permit processing time and result in lower fees.
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In addition, ADEQ is developing new BADCT technical guidance decuments for mining facilities, surface impoundments
and oil/water separators. ADEQ has also streamlined the process for dry well reviews and permitting. Because of the ongo-
ing process improvement efforts, ADEQ anticipates that hourly rate increases will be offset by decreases in permit processing
time, resulting in an overall reduction of costs.

Decreases in initial fees from current rates for new permits are projected to range from 23% to 63%., This reduction in initial
"out-of-pocket” costs will allow facilities to utilize the savings for other activities. The facility will eventually pay for all pro-
cessing costs up to the maximum, but the lower initial fees should result in improved cash flow and savings for the facility.

Finally, since a fee is involved, the applications submitted to ADEQ should be of high quality and represent projects and
facilities which are imminent, rather than speculative and inadequately planned. Better quality submissions will reduce the
amount of time for ADEQ review (and thereby reduce the fee charged for the service), and ultimately reduce the cycle time
for ADEQ approvals and permits.

Discussion of Specific Impacts

A.  Benefits and Costs to State Agencies

BENEFITS: If today's proposal is adopted, ADEQ will receive a substantial portion of its drinking water and wastewater
operating expenses from the revenues generated by the fees. For example, in fiscal year 1997, the Water Quality Divi-
sion will be authorized to spend in excess of $6,000,000 from the Water Quality Fee Fund. Actual expenditures will be
limited to actual fees collected by ADEQ. This authorization assumes the fee rules are in place. However, we note that
aquifer protection program fees are already in place and will generate approximately $1,500,000 regardless of the dispo~
sition of today's proposal.

The new fees are expected to generate as much as $4 million in revenue. By program, ADEQ estimates that up to
$264,600 could be raised for the drinking water program, $1 miltion for the wastewater construction and inspection pro-
grams, and $2,790,000 for the aquifer protection permits program.

COSTS: This money will be used for new FTE salaries, travel, equipment and supplies to process construction reviews,
issue permits and conduct inspections. The remaining amount needed to support drinking water and wastewater pro-
grams will continue to be provided through the state general fund budget process and federal grant funding.

Specifically, the fee revenues will support 8 new FTEs in the wastewater programs and 33 new FTEs in the aquifer pro-
tection permits program. It should be noted that these staff increases are significantly less than the numbers calculated
as necessary by the Arthur Anderson study.

Other state agencies are unaffected by the proposed fees since they are, by law, exempt from the fees.
B. Benefits and Costs to Political Subdivisions

There are 243 municipalities and other political subdivisions potentially affected by the drinking water fees and over 600
affected by the wastewater fees. In addition, municipalities and political subdivisions are owners and operators of facil-
ities for which they must obtain Aquifer Protection Permits. These political subdivisions are the owners and operators of
facilities for which fees may be charged. The amount of fees a political subdivision can expect to pay is directly related
to the number of applications filed each year and the complexity of each application. The number and scope of ADEQ's
compliance inspections will also contribute to the fees paid by political subdivisions,

BENEFITS: The principal benefit to political subdivisions is derived from savings attributable to reduced cycle times
needed in obtaining drinking water program construction approvals, wastewater collection and treatment systems con-
struction approvals, surface water permits, and aquifer protection permits, Cycle-time reductions are beneficial since
they result in earlier opportunities for facilities to generate income and reduce their financing costs.

COSTS: The proposed fees estabiish a new cost for obtaining construction approvals for wastewater treatment and col-
lection system construction and expansion, approvals for drinking water system construction and expansion, obtaining a
surface water permit, obtaining a water quality certification and a modified cost for obtaining an aquifer protection per-
mit. The rules also impose fees for compliance inspections for all regulated facilities.

ADEQ anticipates that the average wastewater fees charged to political subdivisions will be as follows: 8633 for inspec-
tions, $700 for Water Quality Certifications, $633 for compliance inspections and, $1,500 for construction plan approv-
als.

These fee costs can be minimized if applicants participate in pre-submittal consultations with ADEQ staff and ensure
that applications are as complete and accurate as possible.

These new costs should also be outweighed by the benefits of reduced cycle time. For example, if a political subdivision
submits a construction application to build a 600,000 gallon per day wastewater treatment plant, costing $1,100,000 dol-
lars, the current average wait time for ADEQ approval is 90 days.

The opportunity costs typically incurred during this delay include: 1) $200 per day of financing costs; 2) $200 per day to
keep an existing (undersized) treatment plant operating; 3) $25,000 per day liability because the discharge from the old
plant causes or contributes to violations of water quality standards; and 4} lost surcharge and tax revenue from residen-
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tial and commercial customers which will not receive drinking water and wastewater services until ADEQ approvals and
permits are obtained,

If adopted, the fees charged to this community for the review will be approximately $8,100. The cost of financing for
this typical 90-day cycle time exceeds $18,000. If the wait time in this example could be reduced to 30 days due to addi-
tional staffing, the financial lability for the political subdivision would be reduced to $6,000, thereby saving the com-
munity $3,900 in financing costs alone.

Note that there are no additional costs for dry wel registrations and pretreatment permit registrations as these charges
are established in statute and are unchanged by this rule.

Benefits and Costs to the Private Sector

Private-sector businesses constitute more than three~quarters (1,351 or 77.8%) of alt drinking water facilities and consti-
tute the majority of all wastewater facilities. Wastewater facilities include those which have to get aquifer protection
permits, Furthermore, the vast majority (93.7%) of these regulated private sector entities are "small businesses” to the
extent that they employ fewer than 100 employees.

ADEQ does not consider it feasible to exempt small businesses from its fees, or even portions of its fees, since these
should be considered part of the normal costs of doing business. .

Since private-sector drinking water and wastewater facilities are operated "for-profit," their costs, including fees, will be
passed on to their customers. In the case of drinking water and wastewater facilities, costs will likely be borne by the
residents and commercial enterprises they serve.

As with political subdivisions, the cost to the private sector again depends on the number and quality of requests for
ADEQ services needed by the private company. For example, in 1995, 1 private company submitted 56 applications to
ADEQ. Of these, 50 (89%) were simple cases; the remaining 6 were of average complexity. Average complexity sub-
mittals are estimated to cost $1,264. Therefore, if the proposed fee system had been in place, the company would have
paid an average of $245 for each of its requests, and approximately $13,709 in total fees.

Another company had 15 applications in 1995, 13 of which were simple cases and the remainder, average. Therefore, its
fees would be $4,121.

BENEFITS: Today's proposed rule will benefit the private sector in a manner similar to the benefits accruing to political
subdivisions and described above, Benefits are the decreased cycle time and the resuiting decrease in opportunity costs.

For example, the wait time for a construction review of a private 2.1 million galion per day wastewater treatment plant,
costing in excess of $5,100,000 dollars, is currently 83 days. The project is considered to be complex, therefore the fees
for the review will be approximately $8,800. The opportunity cost for financing alone during the wait time is $2,600 per
day.

If the wait time in this example could be reduced to 30 days, the private entity would avoid financial liabilities of
$137,800 dollars. The cost avoided exceeds the fee cost by a factor of 14. Benefit estimates of this type are situation-
specific, but they apply to every type of service so long as the additional fee income results in decreased cycie times.

Since mining activity fluctuates with the market dernand for mined materials, it is important for mines to begin opera-
tions as soon as possible. Therefore, the mining industry will derive 2 considerable benefit from decreases in ADEQ
cycle time due to increased fees and the resulting ADEQ personnel. Small operations such as gold mines may only have
a window of opportunity for 5 to 6 years. ADEQ's cycle time for 401 certification and aquifer protection permit issuance
have a significant impact on the profitability of these facilities.

For example, ADEQ estitnates that a mine which obtains its permit and commences work in 6 months rather than 1 year,
might save $2.25 million in lost income from the sale of the mined material, finance charges on loans, facility mainte-
nance costs, and permit related costs such as consulting fees.

In another example, & mine which waited 3 years for a permit could have avoided over $2.5 million in real and opportu-
nity costs if it had obtained its permit in eighteen months. Although these savings will differ for individual facilities, they
generally apply 1o all time-sensitive mining operations,

Benefits to small businesses are expected to be similar to larger private entities. For example, a small business recre-
ational vehicle park of 18 lots which submits an application to construct a 3,000 gallon per-day septic tank and sewage
collection system, costing $15,000 dollars, has a current wait time of 95 days. These projects are considered relatively
simple, thereiore, the fees for the review will be approximately $800. The opportunity costs during this wait time are
$5.00 per dav ir. ost rents for each of 18 spaces (a total of $90 doliars per day) which could not be leased until the waste-
water treatment plant is built and operational.

If the wait time could be reduced to 30 days, the cost to the developer would be reduced by $5,840, or more than 7 times
the cost of the ADEQ review.

ADEQ estimates that obtaining an aquifer protection permit in 6 months rather than a year could result in savings from
$5,000 to $50,000 for facilities treating and disposing of domestic wastewater. Similarty, ADEQ estimates that obtain-
ing an aquifer protection permit in 14 months rather than 28 months could result in savings of approximately $300,000
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for commercial facilities operating a surface impoundment to treat its process wastewater,

COSTS: The average anticipated fees are $633 for compliance inspections, $700 for water quality certifications, $1,500
for construction reviews and, once the ADEQ is approved to issue NPDES permits, the average fee for an NPDES per-
mit is expected to be $1,500.

Since construction projects and existing drinking water and wastewater facilities owned and operated by small busi-
nesses tend to be smaller and simpler than larger private sector entities, the fees paid are expected to be commensurately
lower for small businesses. For small businesses, the average anticipated costs are $333 for compliance inspections,
$400 for water quality certifications, and $1,250 for construction approvals.

For a private homeowner, the average wait time for construction approval for a 500 gallon per day, home aerobic waste-
water treatment and disposal system, costing $10,500 dollars, is 60 days. These projects are considered to be simple,
therefore the fees for the review would be approximately $900 doilars.

Property owner costs during the wait time include: 1) the additional cost of construction financing beyond the 30-day
period in state law, and 2) the cost of a new loan application if a loan window “closes.” Financing costs of $5.00 per day
for a $250,000 loan are estimated at $1,650. The cost of a new loan application is estimated at $1,350 covering a new
appraisal, credit check, and title search.

The excess wait time in this example creates $3,000 dollars in costs for the prospective homeowner. This amount is
meore than 3 times the cost of the proposed fees for the project.

Finally, there are an estimated 3,500 alternative on-site systems regulated facilities in this category. Average costs
include $333 for compliance inspections and $600 for construction reviews.

D. Benefits and Costs to the Rate Pavers/Consumers

Rate payers, as beneficiaries of the drinking water and wastewater services performed by the public and private purvey-
ors, will ultimately pay for the costs of the proposed fees.

BENEFITS: The benefits to rate payers are similar to political subdivisions in that reduced cycle time and opportunity
costs should actually make drinking water and wastewater projects and permits more affordable in the future despite the
fees charged by ADEQ. A portion of this savings will translate into lower lot and new housing costs.

COSTS: The expenses which a drinking water or wastewater purveyor can charge its customers is established by local
law (in the case of political subdivisions) and the Arizona Corporation Commission (in the case of private purveyors).
To the extent aliowed, ADEQ expects purveyors to include the full amount of fees in their rate base and in their sur-
charge rates. The actual cost of these fees on a "per person™ or "per household" basis will depend on the size of the pop-
ulation being served by the purveyor. For example, a $4,000 fee spread across 10,000 households would be $0.04 per
household. The same fee divided among 100 households will be $40 dollars per househoid.

E. Benefits and Costs to the Taxpayers and the General Public

As noted above, the state taxpayer has historically subsidized ADEQ activities to review construction plans, issue per-
mits and inspect water and wastewater facilities. The principal effect of today's proposal is to shift a significant amount
of this burden away from the taxpayers and toward those persons directly benefiting from the ADEQ activities.

BENEFITS: Increases in ADEQ fees will result in a proportional reduction in the percentage of support provided for
these services from the general fund. While sound public policy requires some general fund support for public health
and environmental protection within the state, recent trends both in Arizona and nationally have been to fee-based or
cost-of-service systems. These systems allocate the cost of regulation to the regulated community.

COSTS: State taxpayers will continue to support ADEQ's drinking water and wastewater programs. The Arthur Ander-
sen & Co. fee study documents that the proposed fees will still be insufficient to capture ali the costs of drinking water
and wastewater regulation.

Once the fees are adopted, the taxpayer share paid from the general fund will be approximately 40 percent of the current
cost for the drinking water and wastewater programs. This amount will continue to fund technical assistance, data man-
agement, and enforcement activities. In addition, taxpayers will continue to subsidize construction reviews, permit issu-
ance and inspections for facilities owned or operated by state agencies since they are exempt from the payment of fees.

III. Preliminary Conclusions

For all of the above reasons, including the analysis of anticipated costs and benefits, ADEQ has tentatively concluded that the
effect of today's rules will be that the benefits outweigh the costs in accordance with A.R.S. § 41-1052(C)(3). This prelimi-
nary conclusion will be re-evaluated during the public comment period.
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4. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the economic,
small business, and consumer impact statement:

Name: Margaret L. McClelland or Martha I.. Seaman
Address: Department of Environmental Quality
3033 North Central Avenue

Phoenix, Arizona 85012-2809
Telephone:  (602) 207-2222
Fax: (602) 207-2251

8. The time, place. and nature of the proceedings for the adoption, amendment, or repeal of the rule or, if no proceeding is
scheduled, where. when, and how persons may request an_oral proceeding on the proposed rule;

Persons interested in submitting written comments on the proposed rulemaking should postmark or fax them to the person identi-
fied above no later than 5 pm. on Tuesday, April 2, 1996.

In accordance with A.R.S. § 41-1023, ADEQ has scheduled a series of public workshops and hearings to discuss the proposed
rules and to receive verbal and written comments on suggestions for improvement. These meetings are scheduled for the follow-
ing dates, times and locations:

Date: March 25, 1996

Time: 10 am.

Location: Department of Environmental Quality
Public Meeting Room
3033 North Central Avenue
Phoenix, Arizona 85012-2809

Date: March 26, 1996

Time: 10 a.m.

Location: Flagstaff City Hall
Flagstaff City Council Chambers

211 West Aspen

Flagstaff, Arizona
Date: March 27, 1996
Time: 9 z.m.

Location: Mayor and City Council Chambers
255 West Alameda
Tucson, Arizona

ADEQ is committed to complying with the Americans With Disabilities Act. If any individual with a disability needs any type of
accommodation, please contact ADEQ at least 72 hours before the hearing. Persons interested in making verbal comments, sub-
mitting written comments or obtaining more information about these proposed rules may do so at these meetings. ADEQ wiil
respond to all significant comments in the preamble accompanying the final rules.

9. Any other matiers prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.

19. Incorporations by reference and their location in the rules:
None.

11. The full text of the rules follows:

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER I4. DEPARTMENT OF ENVIRONMENTAL QUALITY
PERMIT AND COMPLIANCE FEES

ARTICLE 1. DRINKING WATER PROGRAM SERVICE R18-14-103. Hourly Rates and Initial Fees

FEES R18-14-104. Maximum Fees
— R18-14-105. Fee Assessment and Collection
Section R13-14-106. Appeal Process
R18-14-101. Definitions
R18-14-102. Fee Services
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ARTICLE2 WATER QUALITY PROTECTION FEES

Section

18-14-201. Definitions
R18-14-202. Fee Services
R13-14-203. Hourly Rates and Initial Fees
R18-14-204. Maximum Fees
R18-14-205. Fee Assessment and Collection
R18-14-206. Appeal Process

ARTICLE 1. DRINKING WATER PROGRAM SERVICE
FEES

R18-14-101. Definitions
In addition to the definitions prescribed in AR.S. §§ 49-101 and
the terms of this Article shall have the following mearings:

1 MADEQ" means the Department of Environmental Qual-

ity.

2. TApproved" or "approval" means written approval from
ADEQ.

3. DDirector" means the Director of the Department of Envi-
ronmental Quality, or his designee.

4. "Drinking water plan documents” means design propos-
als, modifications, line extensions, preliminary plans, sur-
vey data, topographic data, engineering design reports or

gther basis of desizn data, general and detailed construc-
tion plans and specifications, profiles, plat maps, applica-

tions. time extensions, treatment methods and devices

(including_devices for sale in the state of Arizona) and
other information pertaining to the design of the project.
"Owner” means a person with a vested interest in real or
personal _propertv, or an authorized representative or
agent,

"Person” means an individual. emplovee, officer, manag-
ing body, trust. firm. foint stock company, consortinm,

public_or private corporation. including a government

corporation, partnership, association, counties, fowns, cit-

ies, other political subdivisions of the state, the United

States government, or a federal facility. interstate bodv,

or other entity.

"Relafed costs" means supplies eguipment. analysis,

photocopving, transportation costs, and per diem,

10. "Time extensions” means an extension of the expiration
date for an existing construction approval issued by
ADEQ.

R18-14-102, Fee Services
ADEQ shall assess and collect fees for the following drinking water
services:

1. Review and approval of drinking water plan documents,
including time extensions, and any site visits necessary to
issue or deny an approval:

2. Compliance inspection at a regulated facility.

R18-14-103. Hourly Rates and Initial Fees
A. The fees for the services described in R18-14-102. shall be

calculated using an hourly rate of $49.00.

1=8

=

pe

B. The initial fec for the review of a drinking water plan docu-
ment shall be $100.
C. The initial fee for 2 time extension of a drinking water plan

review shall be $100,

R18-14-104. Maximum Fees
The maximum fee charged for drinkine water services shall not
exceed the following amounts:
L $9.850 for the review of a single drinking water plan doc-
ument:
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2. $1.970 for a time extension for existing construction
approvals issued by ADEQ:

3. $3.200 for a compliance inspection.

R18-14-105, Fee Assessment and Collection

A. In the case of 2 compliance inspection, the fee shall be paid
within 30 days of receiving a bill from ADEQ. The bill shall
reference the date the final inspection report was transmitted to
the owner or operator of the inspected facility.

At the time of submission of drinking water plan documents or
extensions for review and approval. an owner shall submit and
initial fee of $100 dollars.

ADEQ shall not process any drinking water plan document
until the initial fee is paid in full.

D. After completion of its review of the drinking water plan docu-
ments, but prior to issuance or denial of any approval

requested. ADEQ shall prepare a final itemized bill.
If the actual cost of services exceeds the initial fee
ADEQ shall bill the owner for the actual cost of the ser-

vices up to the maximum allowed under R18-14-104.
ADEQ shall not review or process any subsequent drink-
ing water plan. or provide any other water guality protec-
tion service other than a compliance inspection, for an
owner until all outstanding billed fees are paid in full. -
E. All service fees shall be patd by certified check or money

order which is made pavable to ADEQ,

R18-14-106. Appeal Process

A. An owner who wishes to appeal the number of hours on and
cost of a final bill shall file 2 written request for reconsidera-
tion with the Director. The request shall specify, in detail. the
matter or matters in_dispute and any documentation that an

error has been made. The written request for reconsideration
shall be submitted to ADEQ within 10 working days of the

date of receipt of the final bill.

The Director shall make a final decision as to whether the
number of hours and costs billed are correct. A final written
decision shall be mailed to the owner within 10 working davs
after the date of receipt by the Director of the written request
for reconsideration. All final decisions of the Director are sub-
iect to appeal pursuant to A.R.S. § 12-901 et seq.

i

I

[

i

ARTICLE?2 WATER QUALITY PROTECTION FEES

RI8-14-201. Definitions
In addition to the definitions prescribed in AR.S. 8§ 49-101. 49-
201, 49-241.02. 49-331. and 49-362. the terms of this Article shall
have the following meanings:

L "ADEQ" means the Departraent of Environmental Qual-

ity.

2. Approved” or "approval" means written approval from
ADEQ.

3. Aaquifer Protection Permit* means an individual or gen-
eral permit issued pursuant to AR.S. §§ 49-203 and 49-
241 through 251, and A A.C. Article 9. For purposes of
this_Article, aquifer protection permits include denied
permit applications.

4, Clean Water Act” means the Federal Clean Water Act,
previousty known as the Federal Water Pollution Control
Act, 33 1U.8.C. 1251 et seq.. as amended.

3. !Dredge and fill permit” means a permit issued by the

United States Army Corps of Engineers for discharge of
poltutants for the purposes of filling or dredging a waters
of the United States, including wetlands, as required by
33 U.S.C. 1344 (404) of the Clean Water Act. For pur-

poses of this Article, dredee and fill permits include
denied permit applications.

Volume 2, Issuc #§




Arizona Administrative Register

Notices of Proposed Rulemaking

6. "Dry Well" has the meaning ascribed to itin A.R.S. § 49- 22. "Wastewater treatment facility” means all of the pro-
33103), cesses. devices, structures. and earth-works which are
1. Fiscal vear" means the 12-month period which begins on used for treating wastewater for disposal and reuse, but
Iuly 1 and is dated for the next calendar vear and ends on does not include septic tanks, or wastewater treatment
the following June 30. plants serving single family residences, indusirial unit
8. "opd” means gallons per day, processes, or industrial impoundments for process waters
8. "Maior modification” tmeans a revision to an issued agui- within the industrial property.
fer protection permit under AR.S. § 49-201.18,
10. "NPDES permit” means a National Pollutant Discharge Mﬁz—- Eee Services
Elimination_System permit issued by the United States MHM{MMM
Environmental Protection Agency for a point source dis- Groundwater Protection Services:
charge of pollutants into waters of the United States. as & Erocessing a reauest for a determination of applica-
required by 33 U1.8.C. 1342 (402) of the Clean Water Act. m . . . R .
For purposes of this Article, an NPDES permit includes a b Drafting, issuing, wransferring or denving an aquifer
denied permit application. protection or reuse permit; . - -
11, "On-site wastewater treatment plant” means all of the ¢ Inspecting or sampling a permitted facility, a facility

processes, devices, structures, and earthworks used for
freating_wastewater for disposal and reuse except septic
tanks with a bydraulic capacity of less than 2,000 gallons
per day and which possesses an N.S F. Class I rating.

Ll

12, !"Other modifications” means a revision to an jssued agui-

fer protection permit that is not a major moedification, and
ingludes a minor modification as defined in R18-9-

121D,

H

13. "Owner" means a person with a vested interest in real or

personal property. or an authorized representative or

o

with a pending permit application or an unpermitted
facility for which a complete permit application has

not been received at the time of the inspection:

d. Repistering a dry well.

Surface Water Protection Services:

a. Review, approval or disapproval of wastewater
treatment  facility  plan  documents, including
"Approvals to Construct”, "Approvals of Construc-
tion" time extensions, and any site visit necessary to
issue these approvals or extensions;

agent. b. Certifying a draft NPDES permit prepared by U.S.

14. "Permitted facility” means any facility holding a valid -—d——————-g-—uwumeMm—!iPAU osr a}‘\draﬁCDred £ fa}:;d P?ﬂl ermit prepared b
aquifer protection permit, reuse permit. NPDES permit. the 1.5, Army Corps of Engineers pursuant 1o sec-
or dredee and fill permit, tion 4.01 of the C!ean_ Water Act:

15, "Person” means an individual, emplovee, officer, manag- & ]F?}i?%m and/or issuing an NEDES or Dredge and
ing body, tmst firm. joint stock company. consortium ! em}:t. - . R .
public or private corporation, including a g ovmemment d. R_eg'sterm. significant .mdustnal users permitted to
corporation. partnership. association, counties, towns. cit- ;iaschar. UL com;’pum SeWage 3YSCIs: e
ies. other political subdivisions of the state, the United & Inspecting or sampling a permitted facility, 3 facili

States government, or a federal facility. interstate body ot
other entity.

16, "Plan documents” means reports, proposals. preliminary

plans, survey and basis of design data_general and detail

with 2 pending permit application and an vnpermit-
ted facility for which a complete permit application
bas not been received at the time of the inspection.

R18-i4-203. Hourly Rates and Initial Fees

construction plans, profiles, specifications, time exten-  A.  The fee for any service described in section R18-14-202 shall
sions and all other information pertaining to the profect. be calculated using an hourly rate of $49.00, except:
17. Related costs" means supolies. equipment, analysis, L The fee for processing a drv well registration shall be
photocopying, transportation costs, and per diem. $10.00 per dry well.
18. "Reuse permit” means 2 permit issued for wastewater 2. The fee for processing a significant industrial user regis-
effluent reuse by ADEQ pursuant to R18-9-702(C). For tration shall be $250.00 per vear.
urposes of this Article, reuse permits include denied per- 3. The fee for providing water quality certification of a
mit applications, . nationwide dredge and fill permit shall be $200.00,
13. _Significant Industrial Users” means the sameas 40 CFR B, At the time of submission to ADEQ for review and approval,
403.3(), i ) the owner shall pay an initial fee as set out in Schedules A and
20. "Time extensions” means an extension of the expiration B
date for an existing construction approval issued b C. Upon request. ADEQ may set an alternative, lower initial fee
Q.QE.Q; . . . on a case-by-case basis, where it is likely that the final fee wili
2L “U.S. EPAT means the United States Environmental Pro- not exceed at least 70% of the otherwise applicable initial fee.
tection Agency.
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Schedule A
INITIAL FEES FOR ADEQ WATER QUALITY PROTECTION PERMITS
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ADEQ New Major Other
Service Permit ! Modification Modification
Wastewater Treatment Plants
Lined Surface Impoundments $1,800 $1,000 3100
Discharge to Surface Waters $1,800 $1,000 3100
Subsurface Discharge $2,400 $1,200 $100
Design Less than 20,000 gpd $1,200 $600 5100
Industrial Facilities
Lined Surface Impoundments $4,500 $2,200 $300
Discharge to Surface Waters $4,500 $2,200 3300
Subsurface Discharge $4,500 $2,200 $300
Mine Facilities
Tziling Piles or Ponds $6,000 $3,000 $400
Base Metal Leaching
Operations $6,000 $3,000 $400
Discharge to Surface Waters $4,300 $2,200 $300
Precious Metal Processing $4.800 $2,400 $400
In-Site Leaching $6,000 $3,000 $400
Other $4,000 $2,0G0 $400
Other Discharging Facility $4,000 $2,000 8300
Reuse Permit $1.400 $100
Schedule B

Initial Fees for Water Quality Protection Services Other than Permits
ADEQ SERVICE INITIAL FEE
APP Applicability Determination Reviews $0
Clean Closure Plans 50

On-site Disposal System Construction
Plan Reviews (less than 2000 gpd) $100

Domestic Wastewater System Construction
Plan Reviews (greater than or equal to 2,000
gpd, but less than 20,600 gpd) $500

Domestic Wastewater System Construction
Plan Reviews (greater than or equal to 20,000 gpd) $1000
Water Quality Certifications For

Individual Dredge and Fill Permits $600

1.Permit includes individual aquifer protection permits and reuse permits.
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Schedule B

Initial Fees for Water Quality Protection Services Other than Permits
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ADEQ SERVICE INITIAL FEE
Water Quality Certifications for NPDES

Permits $600

Water Quality Certifications for Other

Federal Permits $200

B 0 e B T LI 2

D. Applicants shall remit 2 separate initial fee for each individual R18-14-204. Maximum Fees

permit application submitted to ADEQ. ADEO shall not assess more than the maximum fee for each of the
services set out in Schedules Cand D.

B RN B R R R A R e SRR R R
Schedule C

Maximum Water Quality Protection Permit Fees

0 2 B 2 o R o e

ADEQ New Major Other Compliance
Service Permit %% Permit Permit inspection
Wastewater Treatment Plants

Lined Sarface Impoundments $16,000 $10,600 $1,500 $3,200
Discharge to Surface Waters $16,000 $10,600 $1,500 $3,200
Subsurface Discharge $16,000 $15,300 $2,300 $3,200
Design Less than 20,000 gpd $16,000 $8,000 51,100 $3,200
Industrial Facilities

Lined Surface Impoundments £16,000 $16,000 $2.900 $3,200
Discharge to Surface Waters $16,000 $16,000 $4,000 $3,200
Subsurface Discharge $16,000 $16,000 $4,000 $3,200
Mine Facilities

Tailing Piles or Ponds $16,000 $16,000 $10,600 $4,000
Base Metal Leaching Operations $16,000 $16,000 $£10,000 $4,600
Precious Metal Processing $16,000 $16,000 $7.200 $4,000
Discharge to Surface Waters $16,000 $16,000 $8,200 $4,000
In-Situ Leaching $16,000 $16,000 $8,200 $4,000
Other $16,000 $16.600 $5,900 34,000
Other Discharging Facilities $16,000 816,000 $4,300 $4,000
Reuse Permit $16,000 - 52,300 $3,200

B B T o T A o o 2 o R e B B B B i AT L
Schedule D
Maximum Fees for Water Quality Protection Services Other than Permits

L e T I A B I 2 B e e B S

ADEQ Construction Construction Compliance
Service Approval Inspection Inspection
Clean Closure Plans $3,000 - -

On-3ite Disposal System
Construction Plan Reviews
(less than 2000 gpd) $700 $700 $400

Domestic Wastewater System

Construction Plan Reviews
{greater than or equal to 2,000 gpd,
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but less than 20,000 gpd) $4,500
Domestic Wastewater System

Construction Plan Reviews

{greater than or equal to 20,000 gpd) $10,000
Water Quality Certifications

for Individual Dredge and Fiil

Permits $3,040
Water Quality Certifications

of NPDES Permits $5,740
Water Quality Certifications

of Other Federal Permits $5,740

$4.500 31,000

$2,500 $3,200

- $1,200
-$3,200

- $3,200

B et e B e B A o L S
R18-14-205. Fee Assessment and Collection

In the case of 2 compliance inspection, fees shall be paid
within 30 davs of receipt of a final iternized bill from ADEQ,
which shall accompany the final inspection report.

At the time of submittal bv an owner for a construction review
and approval, a construction inspection. the certification of a
draft Federal Clean Water Act permit. an aquifer protection
permit_applicability determination. or an aguifer protection
permit, the owner shall submit the initial fee set out in Sched-
ule A or B in R18-14-203 to ADEQ.

ADEQ shall not process 2 permit or construction review until
the initial fee is paid in full.

ADEQ shall prepare a final itemized bill after completing the
final_permit certification, construction review, facility plan
document review and approval. or aguifer protection permit

determination, buf prior to issuance or denial.
1. If the actual cost of services exceeds the initial fee.

™ ADEQ shall bill the owner for the actual cost of the ser-
vices up to the maximum allowed under R18-14-204,

If an owner fails to pavy the applicable service fees
ADEQ shall not provide any further water quality protec~

[

PFebruary 23, 1996

E.

tion or drinking water service. other than a compliance
inspection. for that owner untii such time as the balance is
paid in full.
All fees for services shall be paid by certified check or money
order made pavable to ADEQ.

R18-14-206. Appez! Process

A

B.

An owner who wishes to appeal the number of hours on and

cost of a final bill shall file a written request for reconsidera-
tion with the Director, The request shall specify, in detail. the
matter or matters in dispute and any documentation that an
error has been made. The written request for reconsideration
shall be submitted to ADEQ within 10 workine dayvs of the

date of receipt of the final bill.
The Director shall make a final decision as to whether the

number of hours and costs billed are correct. A final written
decision shall be mailed to the owner within 10 working days
after the date of receipt by the Director of the written request
for reconsideration. All final decigions of the Director are sub-
ject to appeal pursuant to AR.S. § 12-90] et seq.

2 Permit includes individual aquifer protection permits and reuse permits.

Where more than 1 APP permit is needed for activities at a contiguous, individual site, the total fee for these multiple permits shall

not exceed $25,000, per AR.S. § 49-241.02.

4 Where an applicability review determines that an APP is needed, the fee for the applicability determination will be added to the

total permit fee.
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